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Executive Summary

In the spring of 2008, the Association for Neighborhood and Housing Development (ANHD) engaged Evelyn |.
Wolff and Duvernay+Brooks to examine the viability of creating a permanently affordable housing policy for New
York City. This Executive Summary seeks to highlight what ANHD considers to be its most important findings and
conclusions: for ease of comprehension it follows the same format as the full report but omits a number of
detailed discussions and analyses.

The past seventy years have seen a proliferation of funding mechanisms and program designs intended to house
those who require some assistance in finding decent, safe and affordable housing. And despite the hundreds of
millions of dollars which have been dedicated to the creation of such housing, the shortage of decent affordable
housing continues to grow. Few if any of the programs have been able to maintain housing affordability over the
long term. This is due to many factors including population growth, rising housing costs, decreasing federal
investment, functional obsolescence from physical deterioration, and the expiration of use restrictions for subsi-
dized projects. In the current context of limited resources and market challenges, it is appropriate to explore alter-
native strategies that would be better suited to creating the greatest number of units to serve those most in need
over the longest possible term.

While recognizing that there are a number of different methods for providing such permanence, ANHD decided to
focus on determining the viability of Purchase Options and Rights of First Refusal (ROFR) to be held by the City of
New York or qualified not-for-profit organizations as a requirement for all new projects receiving City capital subsi-
dies or land, and a more robust regulatory environment for all City-subsidized developments. This assessment there-
fore is limited to an evaluation of the practicality of this approach and seeks to respond to three primary objectives:

- To develop financial models for various affordable housing programs currently being funded to determine how
a financially feasible strike price could be achieved given the presence of a Purchase Option or Right of First
Refusal.

« To explore the factors leading to effective oversight of affordability restrictions in tax credit projects, and make
recommendations for implementation, especially after Year 1s.

« To determine how the City monitors non-tax credit projects and make recommendations for improvement,
where needed.

This study and the accompanying financial projections, by design, focused on new projects being developed and
how to ensure that they remain affordable once the original regulatory periods expire. Many of the same princi-
ples can be applied to properties which are at or close to having their regulatory agreements terminate. As these
projects are refinanced, Options and/or Rights can be added to the new documents and the valuation techniques
are equally applicable for determining fair acquisition pricing which in many cases government agencies have to
agree to prior to a sale being consummated.

The report is divided into three distinct parts to analyze and discuss the objectives set forth above. Part | examines
Purchase Options and Rights of First Refusal, defining terms and briefly surveying national experiences. It then dis-
cusses in detail assumptions and other factors to consider in developing cost projection models for determining a
strike price for a Purchase Option or Right of First Refusal. Three financing programs are modeled using three dif-
ferent valuation methodologies. Part Il discusses compliance and oversight of affordability restrictions for both tax
credit and non-tax credit projects and offers recommendations on how to achieve greater efficiencies going forward.



Part Ill surveys affordable housing stakeholder responses, both for-profit and nonprofit, to the concept of permanent
affordability, scans the regulatory environment and current economic conditions in New York City, and concludes
that permanent affordability is achievable if the goal is incorporated into the City's affordable housing programs.

In addition to Options and Rights, several states, as well as the federal government, have attempted to provide
“permanent” affordability via statute or regulation, placing restrictive affordability covenants or deed restrictions
on properties benefiting from public subsidy, tax abatements, and the like. These are detailed in Appendix C.
Appendix D details the financial projections and assumptions used to build the strike price models that are pre-
sented in Appendix E. Source materials and persons interviewed for each part are listed in Appendices F and G.

Taken together, the findings of this report and supporting material are intended to provide ANHD and the broad-
er affordable housing community with key information to consider as a roadmap to permanent affordability.

Part I: Methods of Achieving Permanence: Purchase
Options and Rights of First Refusal

As noted above, ANHD commissioned this assessment based on its belief that Purchase Options or Rights of
First Refusal (ROFR) are key to developing and maintaining permanently affordable housing programs. A
Purchase Option is normally usec'a future real estate transaction. An agreement establishes the Purchase Option
as a legal possibility and presents conditions and terms that preserve this expectation over time. A Purchase
Option is triggered by a predetermined event, e.g., expiration of federal tax credit restrictions. A Right of First
Refusal gives a nonprofit or for-profit corporation the right to purchase a property if or when a bona fide offer to
purchase is made by a third party. That offer can be made at any time unless specifically prohibited by the under-
lying legal documents.

Currently, Purchase Options and Rights of First Refusal are most frequently used in the Low Income Housing Tax
Credit (LIHTC) program, primarily when properties are developed by nonprofit sponsors or joint ventures of for-
profit and nonprofit partners. LIHTC projects have strict guidelines concerning the use of either Options or Rights
because of the need to assure that tax benefits conferred through the sale of tax credits are not lost.

National Experience with Purchase Options and Rights of First Refusal

ANHD is not alone in pushing for adoption of either Purchase Options or Rights of First Refusal. The National
Preservation Working Group has advocated for legislation to require owners proposing to end participation in fed-
eral affordable housing programs (specifically HUD and Rural Development programs) to offer the properties for
sale at fair market value to preservation purchasers, at least for a designated notice period. Additionally, in a paper
prepared for the Harvard University Joint Center for Housing Studies called “Designing Subsidized Rental
Housing Programs: What Have We Learned?”, the authors state that were they designing a new federal rental pro-
gram, they would include a formal Purchase Option, held by government, to facilitate long-term preservation.

States and Municipalities

A number of cities and states have incorporated the Purchase Option and ROFR concepts into their preser-
vation housing strategies. One of the most successful is the program implemented by San Francisco in the
1990s, when the Project-based Section 8 properties began to opt out of the program at the expiration of their
contracts for rental subsidies. The City, using both political will and public resources, has been able to pre-
serve every unit of Section 8 housing by granting a Right to Purchase to qualified entities in exchange for a
commitment to extend a project’s affordability.




There are many lessons to be drawn from San Francisco’s experience. One is how San Francisco settled on a for-
mula for the payment of a “fair return price” to owners choosing to leave the program. The “fair return” formu-
las seek to insure that the sales price provides a minimum return (approximately 10%) on the developer’s invest-
ment, which enabled the City to facilitate quick closings on properties as it avoided a lengthy appraisal process
and negotiation for each property. Second, the City utilized its already strong network of nonprofit housing
providers to steer the housing to suitable new owners. Finally, by using a 99-year land lease mechanism, the City
further ensured that the housing would remain “permanently” affordable since the City can renew the leases at
the end of the 99-year lease period. This is a technique that has never been utilized by New York City and is one
which might be considered going forward as part of the overall strategy to ensure “permanent” affordability.

Lessons learned from other practitioners are invaluable in developing recommendations for New York City, and
therefore a considerable amount of time was spent researching the experience of others in the use of Purchase
Options and Rights. The results of this research can be found in Appendix A.

This review brought up three primary questions that must be considered in proposing an Option/Rights mecha-
nism for New York City:

1. Right to Purchase or Opportunity to Purchase. Should a Purchase Option force a sale to the government or
a qualified organization or only create an exclusive opportunity for the government or qualified agency to make
a non-binding offer?

2. Triggering Event. Should a Purchase Option be triggered by the end of a property’s affordable housing regu-
latory period or at another designated point in time, or should it be conditioned on an owner terminating
affordable housing restrictions and/or offering a property for sale?

3. Strike Price Formula. What is the appropriate formula for determining the Purchase Option price?

In order to test what factors would need to be present in order to achieve a financially feasible strike price, the
assessment analyzed three City programs that utilize financing structures that are representative of how the bulk
of affordable housing in the City is created. The three programs are HDC LAMP, HDC NewHop, and HPD 9% tax
credits. In addition to being the most frequently used, these programs provide substantial amounts of City sub-
sidy and cover a wide range of affordability, from below 30% of Area Median Income (AMI) to 130% AMI.

Based on the review of how Option/Right policies operate in other areas, three Purchase Option or Right of First
Refusal strike price methodologies have been used for each of the three project types listed above:

1. Fair Market Value — A FMV option price is calculated based on an income valuation of each project.

2. Fair Return Value — An option price is calculated using a formula similar to San Francisco’s formula for a “fair
return” which is intended to provide at least a 10% return to the owner.

1. IRC Minimum Value — Although the NewHOP project is not a tax credit project, the IRC Right of First Refusal
minimum price (debt + exit taxes) for tax credit developments is calculated for all three projects.

In current dollars, all of the Year 15 and Year 30 Option price formulas that assume affordability restrictions remain
in place result in strike prices below the current costs to build these units. When valuations are projected to incor-
porate the projects’ potential conversion to market rents after Year 30, the High FMV strike prices exceed current



construction costs for these units. However, the application of a higher, potentially more realistic, discount rate to
the present valuation of the High FMV strike prices yields prices that are far below current development costs. In
addition, the Low FMV and other option price formulas result in strike prices below current costs. Thus, Purchase
Options, even at FMV, appear to be financially effective mechanisms for preserving affordable housing.

Part II: Monitoring of and Compliance with
Affordability Restrictions

A by-product of requiring Purchase Options or Rights of First Refusals in a permanently affordable housing pro-
gram is ascertaining that sufficient regulatory and administrative procedures are in place to assure compliance
with the program’s objectives.

Oversight of Affordability Restrictions in Tax Credit Properties

More than any other program currently in place, the Low Income Housing Tax Credit (LIHTC) program has insti-
tuted and enhanced monitoring and compliance standards that are now considered “state of the art”. As a result,
an evaluation of the factors that have led to effective oversight of LIHTC affordability restrictions was conducted.

Government’s Role

The most essential and basic monitoring of tax credit projects occurs with the public agency responsible for allo-
cating tax credits. In New York City, there are four such “public” agencies all of which have monitoring and com-
pliance procedures in place which clearly derive from the IRS Code. The Guide and the IRS’ ability to take action
against (or even threaten) the noncompliant is clearly at the heart of the Low Income Housing Tax Credit pro-
gram’s ability to operate as well as it does. The program is now over 20 years old; in that period of time, very few
tax credits have been recaptured and extremely few instances of significant noncompliance were noted during
numerous interviews conducted for this study. Given this framework, each of the four agencies involved with tax
credit projects in NYC has developed similar compliance and monitoring procedures; how compliance monitor-
ing is conducted does differ from agency to agency and is detailed in Part Il of the full report.

Intermediaries’ Role

The next level of monitoring occurs at the syndication and/or intermediary level. The primary intermediaries in
New York are LISC and Enterprise: both of these entities have an extremely close working relationship with HPD
and appear to serve as HPD’s “eyes and ears”, especially on the early transactions done under the NEP and NRP
programs with vacant and in rem properties. Syndicators operate more independently; their primary responsibil-
ity is to their investors and to assure that properties maintain their tax credit eligibility. And of course the final
level of monitoring rests with the owners and their managers who are contractually and legally responsible for
making sure that the rules and regulations that they have agreed to are in fact followed and followed correctly.
The full report discusses each group separately as well as describing the role of for-profit syndicators and man-
agement companies in monitoring tax credit compliance.

Post- Year 15 Monitoring

None of the four public agencies in New York City have put any plans in place for monitoring of post year 15 tax
credit deals. All are aware of the need to do so. Projects will also need additional money to fix up the structures,
as well as new tax abatements, since these were done under )-51.

According to a report published in Housing Policy Debate, the biggest threat to the long-term viability of tax
credit housing as a resource for low-income households stems less from the expiration of income and/or rent




restrictions and more from the need for major capital improvements. While New York City may be an exception
to this observation, our changing economic picture may in fact make this prediction a reality. It is one we should
be prepared to face.

Oversight of Affordability Restrictions in non-LIHTC Properties

New York City housing programs have various compliance periods to which owners agree when accepting subsi-
dies and soft mortgages. However, the City dedicates minimal resources to ensuring these restrictions are fol-
lowed and there are no additional or ongoing income restrictions other than the rent structures imposed through
Rent Stabilization. There are also no ongoing affordability requirements for new tenants as we know them in other
subsidized programs. The primary enforcement mechanisms for noncompliant projects are referral to the
Department of Investigations and legal remedies when regulatory agreements are violated. For these reasons,
there is no replicable monitoring or compliance model in the non-LIHTC programs to be adapted for use with a
permanently affordable program going forward.

Recommendations

To be successful, any permanent affordability housing mechanism for projects that do not utilize tax credits would
have to provide additional means and staff to assure compliance. Use restrictions alone are insufficient for ensur-
ing units serve intended households during the restricted period; a robust monitoring function and collaboration
among stakeholders are also essential. We were unable to ascertain during the interview process exactly how
much or how little staff is actually assigned to monitor both tax credit and non-tax credit projects. The State of
Washington is at least one step ahead of NYC in its efforts to develop interagency cooperation and sharing.
Several years ago, the Washington State Housing Finance Corporation (WSHFC), with 60,000 units and 8oo
properties in its portfolio, instituted a program of joint monitoring with other funders in the state and they have
successfully been sharing information across agency lines.

The ideas presented below, some of which have been utilized at least partially by New York’s public agencies, have
significant benefits and should be adopted in a more comprehensive way by all four agencies. They include:

« Web Based Data and Compliance Systems

« Previous Participation: Debarment processes, or a previous participation clearance mechanism, are extremely
useful as a deterrent to owners who no longer need to worry about the wrath of the IRS.

« Uniformity: To the extent possible, the rules and regulations under the various programs should be made uni-
form.

- Frequency of Reports: Some reports are required too frequently — for example, occupancy reports. These could
easily go to a quarterly reporting format to coincide with financial quarterly reports. If each agency had the same
requirements, everyone’s efficiency would be improved.

- Tenant Pre-Certification: Assuming sufficient staffing, pre-certifying all tenants prior to move-in, while cumber-
some, might eliminate one of the most frequent causes of noncompliance.

- Training: From conversations with those outside the agencies, it appears that the agencies should be providing
more training for developers and managers.

« Policy Directives and Manuals: There is concern that very little is put in writing by any of the agencies, leading
to inconsistencies in monitoring and in policy.

As decisions are made about how to allocate scarce resources, it is not unusual to see a predominant majority
of resources—both dollars and human—be reserved for the development of new affordable housing or the
preservation of existing units rather than monitoring and compliance. Although this imbalance is not difficult
to understand politically, it is unfortunate from an asset management point of view. As public dollars become



increasingly scarce and lessons are learned from the expiring use crisis, it would appear that, in the long term,
the public sector would better serve taxpayers by operating as a steward of these important resources.

Part III: Getting to Permanence

ANHD asked for an evaluation of Purchase Options and Rights of First Refusal as well as a study of monitoring
and compliance practice and issues affecting long term affordability when it commissioned this report. In the
course of the evaluation, other information and opinions relevant to the consideration of the obstacles to, and
opportunities for, permanent affordability were identified. Part 11l presents these findings and identifies the key
issues that must be addressed in order for the concept of permanent affordability to be fully realized.

There are numerous hurdles to permanent affordability including legal (the Rule Against Perpetuities), financial
(need for future recapitalization and adequate upfront reserves), and logistical (how to ensure future adminis-
trations will make necessary resources available). While it may be easier to defer these issues to the next gener-
ation, ANHD has sought to engage the broader affordable housing community to identify challenges, develop
solutions, and achieve consensus that it is possible to develop and implement a more appropriate model for the
New York City market.

For-Profit Reactions

For-profit developers articulated three primary concerns about the concept of permanent affordability: how to
project the price of an Option, how to come to agreement on a sale price, and how to find the right mix of finan-
cial incentives so that for-profit developers continue to participate.

Projecting the Costs: Several for-profit developers interviewed feel that there is no realistic way to project the price
of an Option. Assuming the purchase occurs at the end of the regulatory period, it is extremely difficult to proj-
ect what a property in any given neighborhood will be worth. While this is a valid concern if the strike price were
determined at Year o, neither Purchase Options nor ROFRs require setting a sales price upfront. Rather, the sales
price would be determined in the future based on some triggering event and a combination of factors such as the
project’s future cash flow, location, physical condition, presence of rent subsidy, etc.

Valuing a Property and Agreeing on a Price: A second objection raised to Purchase Options and ROFRs hinges

on the difficulty of agreeing upon a price. Using an appraisal method to determine value at the end of the regu-
latory period can be time consuming and could lead to very prolonged and not always successful negotiations.
San Francisco’s experience with the Fair Return Model, however, shows that there is a precedent for establishing
a formula for reasonable pricing that avoids a lengthy appraisal and negotiation process. For the San Francisco
model to work in New York, significant dollars would need to be available to allow the City to exercise its Option
or ROFR if other incentives proved insufficient.

Einancial Incentives: A third point raised by for-profit developers is that Purchase Options create a major disin-
centive for the developer who is motivated by fees, cash flow and residual profit (profit from the sale or capital
transactions). This could be overcome by adding a “guaranteed” residual to the developer and other fees that are
already built into a given program. Such a guarantee takes the risk, as well as the potential reward, out of the equa-
tion since there is no way of truly knowing up front what market and neighborhood values will be in any given
location. For developers who are more risk averse, this may be appealing. Additionally, there are for-profit devel-
opers who are not concerned with residuals: these are turnkey developers whose business model is different from
that of the developer who builds to keep control of the project.
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Some developers noted that the fee incentives currently in the tax credit program, such as developer and man-
agement fees, are not sufficient by themselves to maintain an interest in affordable housing development.
However, it may be possible to induce for-profit developers to participate without residuals if the upfront and
ongoing fees were increased. In other words, what the developer is looking for — cash up front or long term resid-
uals — would determine who would continue to “play” in this market.

Other Issues: Another group of developers felt that providing incentives to keep properties affordable would work
better than a forced sale at the end of the regulatory period. Those incentives need not be the same for every
building in every neighborhood and should be flexible enough to take into account changes in both neighborhood
and building conditions to make sense.

Opinions within the for-profit development community on the practicality of permanence ranged from “mis-
guided” to “workable” with the right tools. It is clear that further analysis is required to determine how much
upfront development and management fees would need to be enhanced to support removing the upside of resid-
uals. As noted above, developers are not universally driven by residuals, and those that are may be willing to par-
ticipate even if residuals were capped, as is the case in San Francisco where developers have continued to par-
ticipate in City programs.

Nonprofit Reactions

Over the past 30 years, community-based, not-for-profit housing developers have labored to meet the housing
needs of low, moderate and middle income families across New York City. ANHD pointed out that its members
have been responsible for building, renovating, owning, and managing over 35,000 units of affordable housing
and are driven by their mission to maximize public subsidy both to achieve the deepest level of affordability and
guarantee that affordability will be maintained over the longest possible term. Despite these efforts, New
Yorkers—now more than ever—are struggling to find and retain affordable housing; the situation may get worse
before it gets better as the New York City economy is facing shaky times.

Thus, in ANHD’s and other nonprofits’ view, it becomes increasingly important that public resources be used in
the most efficient way to maximize public benefit. ANHD is of the opinion that the City needs to transition from
the current thinking that time limits affordability restrictions to a different policy that incentivizes developers to
keep rents affordable in exchange for fees and/or a fair return, but not unlimited profits on the back end. ANHD
believes it is essential to cultivate a market driven strategy that takes advantage of the City’s strong affordable
housing development community while recognizing that it can no longer afford to continually build units only to
see them lost 15, 20 or 30 years down the road.

Moreover, ANHD believes:

« The City must re-evaluate its practice of turning over public land to developers who only pledge short-term
affordability. Defensible when the City was burdened by the large “in rem” stock, the fee simple sale of public
land to private interests no longer makes sense when there is so little developable land remaining under pub-
lic control. Some jurisdictions ground lease publicly-owned land to developers in exchange for requiring that
the project be rented only to low- and moderate-income persons over the very long term.

« More rigorous compliance is part of the solution. ANHD estimates that a considerable number of new staff
are needed to monitor just HPD’s existing portfolio. The one-time robust Division of Housing Supervision—
created to monitor Mitchell Lama projects—can serve as a model for how the City should approach enforce-



ment in a more centralized way. Although greater monitoring will require resources, ANHD is prepared to
see fewer units built if the ones that are built remain affordable permanently.

« Achieving permanence is necessary and feasible. To be sure, this report presents a detailed examination of just
one approach to achieving permanent affordability: Purchase Options and Rights of First Refusals. Purchase
Options are cost effective and provide one final assurance that affordability will not be lost if other efforts to
induce stewardship are ineffective. We also acknowledge that any roadmap to long-term affordability could
include mechanisms such as deed restrictions, community land trusts, and shared equity homeownership,
among others.

Thus, ANHD believes that requiring anything short of permanent affordability when public land, subsidy or other
incentives are used is an inefficient, illogical use of taxpayer dollars and works to erode the economic diversity of
the City. The implementation of the legislative, regulatory, and administrative changes needed to achieve perma-
nent affordability will take time and innovation: ANHD is committed to working with the affordable housing com-
munity to explore all alternatives and achieve these changes for the benefit of the City, its neighborhoods, and
low- and moderate- income New Yorkers.

Syndicator Reactions

One nonprofit syndicator felt that there were several different ways to move toward permanent affordability. One
is permanence through government mandate, such as NYC’s Inclusionary program discussed in Part Il of this
report. Another way to achieve permanent affordability—and the most effective—is for “low-income housing to
be owned by strong, well run nonprofit organizations whose mission is to provide quality, affordable housing.”
Homeownership with resale restrictions is another way. This allows for profit and build-up of equity at the same
time as it creates housing which is permanently affordable.

A for-profit syndicator presented an argument against long term extended use or permanence, at least based on
today’s tax credit environment, which holds that without extended use agreements, there is more leverage to get
new credits when the original restricted period ends to fund needed capital improvements. It was pointed out that
states generally want to spread scarce tax credits around — if a project is already permanently low income, why
should the state give it more credits? It should be acknowledged, however, that if the state or locality valued per-
manent affordability, it could easily change its QAP to prioritize permanence of existing buildings needing capi-
tal improvements. In addition, the syndicator noted that in strong markets syndicators and investors may increas-
ingly look to residual profits to improve returns.

New York City’s Economic and Regulatory Environment

While it is crucial to get the mechanisms right, it is equally important to be aware of the economic conditions fac-
ing the City and State, and of the willingness of its public officials to enforce affordability restrictions. The section
below provides a brief analysis of both: the full report contains more details.

Mid 2008 Economic Outlook

The full report looked at diverse experiences around the country on a federal, state and local level which give rise
to several intriguing questions as to the applicability of these concepts and mechanisms to New York City. As
everyone knows, the economic environment, especially as it relates to affordable housing, has shown signs of dra-
matic change in recent months. The good news is that the astronomical sums offered by large private real estate
firms to purchase affordable housing portfolios seems to have dissipated somewhat and the tide seems to be
turning in favor of preservation, especially given the recent developments at Starrett City. However, market con-
ditions can change fairly quickly and we need to be cognizant of these trends as they develop and evolve.

11
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While a weakening economy and budget cuts may limit the amount of capital resources available for affordable
housing, it should make participation in development programs even more attractive. Not only are these projects
less risky for developers, private capital and credit will become increasingly harder to come by thereby making
subsidized housing the only game in town. Thus, extended affordability and resale restrictions may be a lot less
unattractive if these conditions persist.

Any recommendations and plans put forward in this environment must take these factors into account.
Questions asked with increasing frequency by public, nonprofit and private practitioners focus on the need for
more public capital — something that does not appear to be available in the foreseeable future. And, as is always
the case in New York, the never-ending pressure on the overall housing market with its consistently low vacancy
rates, keeps forcing rents to rise, even without the pressures caused by spikes in energy and insurance coverage.
On the other hand, the mortgage crisis has produced an unforeseen benefit for affordable housing with the pas-
sage of the 2008 Housing and Economic Recovery Act signed into law on July 30, 2008: the bill contains increased
volume cap for tax exempt bonds, beneficial changes to the tax credit program, and other important modifica-
tions to recycling revenue bonds.

A Unique Moment in New York’s Regulatory Environment

In contrast to the somewhat gloomy economic environment, New York City’s regulatory environment is more
robust today than it has been in several decades. We have a confluence of strong leadership at every level of gov-
ernment — in our federally elected representatives, in our state housing agencies, and in our municipal housing
agencies. An interagency working group, chaired by the Commissioner of the New York State Division of Housing
and Community Renewal (DHCR) and staffed by the New York City Department of Housing Preservation and
Development (HPD), held its first meeting in September to discuss both its goals and its work plan for the com-
ing year. This body promises to create an impetus to attaining real progress in preserving affordable housing and
keeping it available for those in need. It would appear that the will is there; however many of the tools to imple-
ment these goals still need to be developed.

Both the City and the State recognize that their access to project and program information is seriously deficient.
Both are working to update their data bases and to modernize their computer capabilities. In addition to data
needs, there is also a pressing need to eliminate, to the extent possible, duplication of efforts, both in monitor-
ing and in data collection from owners and tenants. Further, compliance manuals, to the extent they even exist,
are outdated, and data request forms are generally still in paper format and require huge amounts of staff time
for computer entry and processing. Finally, the lack of consistency in regulatory agreements and loan documents,
even within a given program, make both monitoring and enforcement very difficult.

Conclusion

In sum, the key to any successful affordable housing preservation program is finding a combination of mecha-
nisms and policies for keeping properties affordable as long as possible. It is clear that achieving permanent
affordability — whether through Options and/ or Rights, preservation set-asides for funding and subsidies,
changes in regulatory requirements, more thorough monitoring with consequences for non compliance — is the-
oretically possible. The challenge comes with convincing policy makers that, while the needs of all stakeholders
should be taken into account, creating and keeping a viable, cost effective and vibrant affordable housing portfo-
lio must be a continuing goal.



Introduction

In the spring of 2008, the Association of Neighborhood and Housing Development engaged Evelyn J. Wolff and
Duvernay+Brooks to examine the viability of creating a permanent affordable housing policy for New York City.
The underlying premise of this assessment, as articulated by ANHD, is that mandatory permanent affordability
financing and enforcement mechanisms are the key to creating and sustaining a portfolio of well maintained and
viable housing for low and moderate income people in the City of New York. The past seventy years have seen a
proliferation of funding mechanisms and program designs intended to house those who require some assistance
in finding decent, safe and affordable housing. But despite the hundreds of millions of dollars which have been
dedicated to the creation of such housing, the shortage of decent affordable housing continues to grow.

Population growth has caused the demand for affordable housing to rise even as rising prosperity over the past
25 years has driven up the costs of new affordable housing development. At the same time, affordable housing
built over the past decades is maturing and falling victim to gentrification or reaching functional obsolescence.
Exacerbated by the failure of federal housing policies, these demographic and economic factors have resulted in
a severe shortage of affordable housing, with the most dramatic impact on the neediest of our citizens.

In this environment, ANHD and its members believe that requiring anything short of permanent affordability
when public land, subsidy or other incentives/resources are used is an inefficient, illogical use of taxpayer dollars
and works to erode the economic diversity of the City. While recognizing that there are a number of different
methods for providing such permanence, ANHD has decided initially to focus on determining the viability of an
Option to Purchase and a Right of First Refusal (ROFR) held by the City or qualified not-for-profit organizations,
which would be and incorporated into the regulatory agreement for a new project receiving City Capital funds or
developed on City-owned property, and a more robust regulatory environment for all developments which bene-
fit from any public financing. This assessment therefore is limited to an evaluation of the practicality of this
approach and seeks to respond to the three primary objectives set forth in the Request for Proposals:

- To develop financial models for various affordable housing programs currently being funded to determine how a
financially feasible strike price could be achieved given the presence of a Purchase Option or Right of First Refusal.

- To explore the factors leading to effective oversight of affordability restrictions in tax credit projects, and make
recommendations for implementation, especially after Year 15.

« To determine how the City monitors non-tax credit projects and make recommendations for improvement,
where needed.

This study and the accompanying projections, by design, focused on new projects being developed and how to
ensure that they remain affordable once the original regulatory periods expire. Many of the same principles can
be applied to properties which are at or close to having their regulatory agreements terminate. As these projects
are refinanced, Options and/or Rights can be added to the new documents and the valuation techniques are
equally applicable for determining fair acquisition pricing which in many cases government agencies have to
agree to prior to a sale being consummated.

The report is divided into three distinct parts to analyze and discuss the objectives set forth above. Part |
examines Purchase Options and Rights of First Refusal, defining terms and briefly surveying national experi-
ence before discussing in detail assumptions and other factors to consider in developing cost projection
models for determining a strike price for a Purchase Option or Right of First Refusal. Three programs admin-
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istered by the New York City Housing Development Corporation and the New York City Department of
Housing Preservation and Development are modeled—LAMP, a 9% LIHTC project, and the mixed-income
“NewHOP” program—using three different valuation methodologies. Part Il discusses compliance and over-
sight of affordability restrictions for both tax credit and non-tax credit projects, offers recommendations on
how to achieve greater efficiencies going forward, and consolidates the second and third tasks ANHD iden-
tified in its original scope of work. Part Il of the report surveys affordable housing stakeholder responses,
both for-profit and nonprofit, to the concept of permanent affordability, scans the regulatory environment
and current conditions in New York City, and concludes that permanent affordability is achievable if the goal
is incorporated into the City’s affordable housing programs.

Various state and local initiatives to establish Purchase Options and Rights of First Refusal are detailed in
Appendix A. In addition to Options and Rights, several states, as well as the federal government, have attempt-
ed to provide “permanent” affordability via statute or regulation, placing restrictive affordability covenants or
deed restrictions on properties benefiting from public subsidy, tax abatements, and the like. Appendix B is an his-
torical overview of federal and New York State housing programs. Other efforts by state housing finance agencies
and selected cities around the country are further discussed in Appendix C. Appendix D details the financial pro-
jections and assumptions used to build the strike price models that are presented in Appendix E. Source materi-
als and persons interviewed for each part are listed in Appendices F and G. Finally, the interview protocol used
for the compliance interview is contained in Appendix H.

Taken together, the findings of this report and supporting material are intended to provide ANHD and the broad-
er affordable housing community with key information to consider as a roadmap to permanent affordability.

Part I - Methods of Achieving Permanence:
Purchase Options and Rights of First Refusal

I. Purchase Options and Rights of First Refusal as a Means to Permanent Affordability:
Theories, Concepts and Experience

As noted in the Introduction, ANHD commissioned this assessment based on its belief that Purchase Options
or Rights of First Refusal (ROFR) are key to developing and maintaining permanent affordable housing programs.
A Purchase Option is normally usec'a future real estate transaction. An agreement establishes the Purchase
Option as a legal possibility and presents conditions and terms that preserve this expectation over time. A
Purchase Option is triggered by a predetermined event, e.g., expiration of federal tax credit restrictions. A Right
of First Refusal gives a nonprofit or for-profit corporation the right to purchase a property if a bona fide offer to
purchase is made by a third party. That offer can be made at any time unless specifically prohibited by the under-
lying legal documents. These terms are often used interchangeably and, depending upon what nuances are
attached to the Option or Right, they are sometimes difficult to distinguish. In the context of this assignment, it
is important to keep these distinctions in mind.

Currently, Purchase Options and Rights of First Refusal are most frequently used in the Low Income Housing
Tax Credit (LIHTC) program, primarily when properties are developed by nonprofit sponsors or joint ventures
of for-profit and nonprofit partners. LIHTC projects have strict guidelines concerning the use of either
Options or Rights. Under the Internal Revenue Code, Section 42(i) (7) (A), a Right of First Refusal can only be
given to a “qualified” nonprofit purchaser. The price can be below fair market value as long as it is at least
equal to the property’s outstanding debt (which could be assumable) and all Federal, State and local taxes



attributable to the sale.” In contrast, Purchase Options in LIHTC transactions must be at fair market value
(“FMV") because the investor limited partners have to receive fair market value at exit in order to receive the
tax benefits from investing in a tax credit property.

The concept of using a Purchase Option or ROFR can also be found in policies for the preservation of non-LIHTC
publicly assisted housing. For such properties, the need to distinguish between Purchase Options and ROFR does
not hold because there is no risk of losing tax benefits for selling at less than fair market value (i.e., a “bargain
sale”). The principal issues then are determining when the Option or ROFR is triggered and at what price. The
table below illustrates how Purchase Options and Rights of First Refusal are utilized in both tax credit and non-
tax credit properties and the range of options available for setting a sales price.

Tax Credit Non-tax credit
Purchase Option Both for-profit and nonprofit, Distinction between Purchase
(legal possibility) but price must = FMV Option and ROFR doesn’t hold
because there is no risk of losing
Right of First Only with nonprofit owner. tax benefits for selling at less than
Refusal (right) Price can be below FMV FMV. The key is setting the terms
(IRC allows minimum of of the sale so a preservation-minded
debt + taxes) purchaser is able to acquire the

property at a below-market price
like SF’s Fair Return formula.

Il. National Experience with Purchase Options and Rights of First Refusal

A. Federal Government

At least one national group, the National Preservation Working Group, has called for enactment of a federal Right of
First Refusal. The Group notes that for most federally assisted housing, with the exception of Rural Development (RD)
properties, federal law establishes no protections for the property when the owner seeks to convert the property to
market-rate use. In most converting federally-assisted properties, tenants receive relocation assistance in the form of
enhanced or regular vouchers, with subsidies set at comparable market rent and supported wholly by federal appro-
priations, but the housing itself is lost as an affordable housing resource to the community, despite years of federal
investment. For RD properties facing conversion, Congress established a right for preservation entities to purchase
properties at fair market value. Congress also established similar preservation buyouts at market value for many HUD-
subsidized properties facing prepayment in the Low Income Housing Preservation and Resident Homeownership Act
(LIPPRHA) program, but although this program remains on the books it has received no funding for nearly a decade.

The National Preservation Working Group has advocated for legislation to require owners proposing to end par-
ticipation in federal affordable housing programs (specifically HUD and RD programs) to offer the properties for
sale at fair market value to preservation purchasers, at least for a designated notice period. Purchasers would
have to assemble the resources to support any purchase, using the existing array of federal, state, and local pro-
grams, as well as any made available in the future (e.g., project-based enhanced vouchers)’.

In a paper prepared for the Harvard University Joint Center for Housing Studies called “Designing Subsidized
Rental Housing Programs: What Have We Learned?”, the authors state that were they to create a new property
based rental subsidy program:
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the Harvard University

In a paper prepared for

“The program would include a formal option, held by government, for long-term

Joint Center for Housing preservation. This could be structured as a right (assignable to a purchaser) to pur-

authors state that were

Programs: What Have

_ chase the property at the time the affordability restrictions expire. For example, a struc-
Studies called ture that provided for an option price that is not lower than outstanding debt, and not

“Designing Subsidized higher than the appraised value of the property assuming continuation of the afford-

ability requirements, would provide incentives for good ownership and management
Rental Housing while still keeping the option price reasonable from a public-purpose viewpoint.”

B. States and Municipalities

We Learned?”, the A number of states and cities have incorporated the Purchase Option and ROFR con-

cepts into their preservation housing strategies. One of the most successful strategies
is the program implemented by San Francisco in the 1990s. In response to project-

they to create a new based Section 8 properties threatening to opt out of the program at the expiration of

their contracts for rental subsidies, San Francisco “decided as a City to avoid having to

property based rental deal with the preservation problem ever again.”

subsidy program, “The

As a policy matter, San Francisco has adopted and pursued a preservation strategy

program would include encompassing permanence that holds that any projects which availed themselves of

a formal option, held by
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term preservation.”

City funding would remain affordable in perpetuity. In 1990, the City adopted an
Assisted Housing Preservation Ordinance to:

government, for long-

“...assist public and private efforts to ensure that housing affordable to very low, low
and moderate income households is not permanently removed from the housing
stock, to preserve and promote a supply of housing that is affordable to very low, low
and moderate income residents in the community, to protect the diversity of the com-
munity by preventing displacement of very low, low and moderate income households, and to prevent
homelessness.”

This Ordinance was a response to the growing scarcity of affordable housing in the City (vacancy was at 1.6%)
and an early recognition of what could happen when project-based contracts reached their expiration. Among
other things, the Ordinance “...recognizes the rights of owners of such housing units contained in such contracts
with the federal government and that the owners of such housing are entitled by law to a fair return on their
investment.”” It does not appear as though this Ordinance has faced any legal challenges.

San Francisco’s Ordinance requires 18 months advance notice of intent to prepay or terminate participation in local,
state, or federal rental subsidy programs (including prepaying federal or federally-insured mortgages) be given to the
City and the tenants, along with an affidavit stating, among other things, the cash investment made by the owner
made to the property. For 8 months, the owner must provide qualified entities (the City or a designated not-for-prof-
it) an exclusive opportunity to purchase the development. A public hearing is scheduled by the City Planning
Commiission for any assisted property and thereafter the Ordinance generally parallels the requirements in the
California statute discussed below, with the exception that it contains a formula for calculating the “fair return price.”

Buying subsidized properties for a fair return price was enabled by providing monies through the Redevelopment
Agency. The City facilitated the purchases on behalf of interested nonprofits by negotiating with the owners and then
entering into purchase agreements with the nonprofits which in turn created limited partnerships so that the financ-
ing could be done with tax exempt bonds and tax credits. The City retained title to the land and negotiated a lease/pur-
chase arrangement with nonprofit entities which agreed to keep the properties affordable. Often, the Redevelopment



Agency closed without permanent financing in place: it acquired the buildings based upon its preliminary evaluation
of physical condition and then after purchase put together the financing including credits and bonds. The agency pro-
vided bridge financing so that owners could close quickly. The City used a land lease structure thereby gaining per-
manent control of the underlying real estate; it leased the land back to the limited partnership for 99 years and based

the lease value on the discounted residual receipts value. Annual lease payments are set
at 10% of the discounted land value. Payment is required if the property cash flows suffi-
ciently; the City reviews the financial statements of the entity annually to make that deter-
mination. If there are insufficient funds, the annual payment is forgiven so as not to
adversely impact the syndication. The result of this structure is that the City gains long
term affordability, it has control over the asset and it has the responsibility of insuring com-
pliance.

Per Olson Lee, Deputy Executive Director of the San Francisco Redevelopment
Authority, this structure has not discouraged the private sector from continuing to par-
ticipate in the affordable housing programs of the City.? Developers continue to receive
cash flow as well as developer and manager fees. And since the land is not part of the
acquisition price, the development costs are reduced by that amount. Affordability pro-
visions survive prepayment or foreclosure.

There are many lessons to be drawn from San Francisco’s experience. By using a combina-
tion of political will, economic incentives, available financial resources, a strong economy,
and government support, the City was able to preserve every unit of Section 8 housing by
granting a right to purchase to qualified entities in exchange for a commitment to extend
the affordability of the properties for the remaining useful life of the property. In the finan-
cial projections summarized in Section VIl below, we have incorporated a valuation formu-
la similar to San Francisco’s formula for the payment of a “fair return price” to owners

San Francisco was able
to preserve every
at-risk unit of Section 8
housing by granting a
right to purchase to
qualified entities in
exchange for a
commitment to extend
the affordability and by
offering current owners
a fair return if they sold
to a preservation

purchaser.

choosing to leave the program. This formula has allowed San Francisco to negotiate with
Section 8 owners and quickly arrive at a purchase price which both sides found to be equi-
table: owners did not have to wait for long periods of time while appraisals were obtained
and financing was arranged, thereby minimizing the risk that owners would walk away. Using its already strong network
of nonprofit housing providers, the City was able to steer the housing to suitable new owners. And, by using a 99-year
land lease mechanism, the City further ensured that the housing would remain “permanently” affordable since the City
can renew the leases at the end of the 9g-year lease period. This is a technique that has never been utilized by New York
City and is one which might be considered going forward as part of the overall strategy to ensure “permanent” afford-

ability.

Lessons learned from other practitioners are invaluable in developing recommendations for New York City,
and therefore a considerable amount of time was spent by the Consultants researching the experience of oth-
ers in the use of Rights and Purchase Options. The results of this research can be found in Appendix A.

I1l. Key Considerations for Implementing a Purchase Option
A review of the Purchase Option strategies undertaken nationwide raises three primary questions that must be
considered in proposing a Purchase Option mechanism in New York City:

A. Right to Purchase or Opportunity to Purchase. Should a Purchase Option force a sale to the government
or a qualified organization or only create an exclusive opportunity for the government or qualified agency to
make a non-binding offer?
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Most of the policies surveyed, including New York City Local Law 79 (passed in 2005 but voided by the New York
County Supreme Court in 2007), require the sale to a qualified purchaser if all conditions are met. California State
statute has a more limited Purchase Option for affordable housing projects. Termination of affordability restric-
tions triggers an exclusive opportunity - sales to non-qualified purchasers are not permitted for a 180-day period
after notification of termination of affordability restrictions—to make an offer to purchase by a qualified buyer,
but the offer is non-binding. If no agreement is reached and there is an outstanding offer to purchase the prop-
erty by a non-qualified organization, the statute provides for a Right of First Refusal requiring sale of an afford-
able housing project to a qualified purchaser that had made a purchase offer during the exclusive offer period.”

A Purchase Option that requires sale to a qualified purchaser would potentially have a much larger housing
preservation impact than a provision that only provides an exclusive opportunity to qualified buyer, but could also
have could have a greater negative impact on the financial incentives of private developers to participate in afford-
able housing programs or on the maintenance and operations of affordable housing projects.

B. Triggering Event. Should a Purchase Option be triggered by the end of a property’s affordable housing reg-
ulatory period or at another designated point in time, or should it be conditioned on an owner terminating
affordable housing restrictions and/or offering a property for sale?

The discussion in the Harvard Study referenced above offers a potentially viable model for a nonprofit Purchase
Option at the expiration of its affordability restrictions. For example, at the end of a 30-year regulatory period, the
government agency or qualified organization holding the Option would be able to choose to purchase the prop-
erty regardless of whether the owner intends to continue to operate the property as affordable housing.

By contrast, the National Preservation Working Group’s proposal, the San Francisco ordinance and the other
Purchase Option policies surveyed, including the City of New York’s Local Law 79, are triggered by a proposed
sale or an announced termination of affordability restrictions—there would be no right or exclusive opportunity
to purchase the property if the owner continues participation in the applicable program.

There would clearly be greater impacts on the economics of the transactions with an Option that could be exer-
cised regardless of whether the owner intends to continue to operate its properties as affordable housing com-
pared with an Option that is only triggered by the termination of affordability restrictions. An owner that knows
it will lose a property at the end of the affordability period may not have the incentive to maintain the property in
good condition throughout the regulatory term. Also, as discussed in Section VI below, the timing of the Option
date could have a significant impact on the cost to the City in exercising the Option.

C. Strike Price Formula. What is the appropriate formula for determining the Purchase Option strike price?

As noted elsewhere, for LIHTC projects, investor tax considerations require that Purchase Options be set at fair
market value unless the Option is given to a nonprofit entity. For such projects, the Internal Revenue Code allows,
but does not require, Rights of First Refusal to a non-profit organization to be at the statutory minimum of out-
standing debt and exit taxes.

For non-LIHTC projects with other federal, state and local housing financing or subsidies, sales below FMV are permitted.
However, of the Purchase Option policies surveyed, all but the San Francisco ordinance require the government or quali-
fied purchasers to offer at least the FMV as determined by independent appraisals. The San Francisco policy prescribes “fair
return” formulas that seek to insure that the sales price provides a minimum return (approximately 10%) on the develop-
er's investment. As discussed below, costs for Purchase Options can vary widely depending on the strike price formula.



IV. Cost Projections for a Purchase Option or Right of First Refusal

After a review of the applicable affordable housing programs administered by the New York City Housing
Development Corporation (“HDC”) and the New York City Department of Housing Preservation and Development
(“HPD”) and discussion with ANHD, it was determined that strike price projections would be prepared for a “typ-
ical” project using three of the most commonly used affordable housing project financing structures:

A. HDC “LAMP” project — HDC-issued tax-exempt housing revenue bonds, 4% “as-of-right” LIHTC, HDC
and HPD subordinate financing. We have assumed that 80% of the units would be affordable to households
earning 60% AMI and, to meet HPD program requirements, 20% for households earning 30% AMI.

B. HPD 9% LIHTC project — 9% tax credits allocated by HPD, private bank first mortgage, HPD subordinate
financing. 50% of the units would be at 50% AMI, 20% of the units would be at 60% AMI, and 30% at 80% AMI.

C. HDC “NewHOP” project — HDC-issued taxable bonds, HDC and HPD subordinate financing. 80% of the
units would be at 100% AMI and 20% at 80% AMI.

These funding programs are among the most frequently used and provide substantial amounts of City subsidy; they
cover a wide range of affordability, from below 30% of Area Median Income (AMI) up to 130% AMI . The tenant
income mix assumed in the financial projections is based on program guidelines and discussions with HDC and HPD
staff and is intended to reflect common and financially feasible income mixes for projects under these programs.

V. Determining a Strike Price Using Different Methodologies

The selection of rent, cost and other assumptions has a significant effect on the financial projections. The select-
ed assumptions are intended to reflect both the most common types of projects developed under these pro-
grams, and the most likely projects to be built by ANHD members who may utilize these programs. As such, it
is assumed that these developments are new construction, mid-rise projects located in areas outside of the 421-
a Geographic Exclusion Area®, and are of block and plank construction. The LAMP and NewHOP projects are
assumed to have 75 units, and the 9% transaction has 50 units.

The development costs, rents, operating expenses, interest rates, inflation rates and other assumptions have
been based on information gathered from the interviews listed in Appendix F on comparable projects (assump-
tions are described in detail in Exhibit D). Projections for the LAMP and NewHOP projections were reviewed by
HDC staff, and by HPD staff for the 9% LIHTC project.

Based on our review of Purchase Option policies nationally, three Purchase Option or Right of First Refusal strike
price methodologies have been used for each of the three project types listed above.

A. Fair Market Value — A FMV option price is calculated based on an income valuation of each project. The
income valuation is determined by applying a capitalization rate to the project’s net operating income for the
year prior to the projected sales date. For valuations that assume the expiration of affordability restrictions
(see Timing discussion below), a “high” and a “low” FMV has been calculated for each project, incorporat-
ing higher and lower rents and cap rates in order to reflect wide variances in the strength of housing markets
in New York neighborhoods.” As described in Section | above, for the 9% LIHTC and LAMP projects,
Purchase Options have to be at FMV.

The higher strike prices generated by fair market valuations after the expiration of affordability restrictions
could pose a challenge to using Purchase Options as a tool for housing preservation. Purchase Options trig-
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gered before the expiration of affordability restrictions or coupled with longer-term affordability periods
would reduce the cost of Purchase Options at FMV.

B. Fair Return Value — An option price is calculated using a formula similar to San Francisco’s formula for a
“fair return” as described in Appendix D. This formula is intended to provide at least a 10% return to the
owner." If the result of this calculation exceeds FMV, FMV is used; the result cannot be less than outstand-
ing debt and capital gains taxes (the Internal Revenue Code minimum). For the 9% LIHTC and LAMP proj-
ects, because Purchase Options have to be at FMV, the Minimum Return Value could only be used for Rights
of First Refusal.

C. Internal Revenue Code Minimum Value — Although the NewHOP project is not a tax credit project, for
comparison purposes, the IRC Right of First Refusal minimum for tax credit developments is calculated for
all three projects.

The valuations exclude potential costs incurred by tax credit projects in the exit of the investor limited partners
from the projects in Year 15.

VI. Timing of Purchase Option and Right of First Refusal

Under HPD and HDC program guidelines, all three projects would have 30-year regulatory periods in which rents
are restricted. Income-based valuations have been projected for the end of the fifteenth and thirtieth year of oper-
ations. The valuations in Year 15 are based on the maximum rents allowable under the HDC/HPD financing pro-
grams for units at the designated AMI levels. Two sets of valuations in Year 30 have been made, one assuming
that affordability restrictions remain in place (which would require regulatory changes to extend affordability peri-
ods), and the other assuming that affordability restrictions have expired, in which case rents have been project-
ed based on the assumed comparable market rents trended forward by 4.1% to the Purchase Option date.

The Year 15 valuations assume that the subordinate HPD or HDC financing is assumed by the qualified purchas-
er rather than repaid. Building financial flexibility into long-term affordability policies remains an ongoing chal-
lenge. Indeed, the Harvard Study, cited above, concludes by noting that a good framework for long-term preser-
vation would include a series of options to extend affordability and recapitalize the project before the affordabili-
ty restrictions mature.”

VII. Summary of Strike Price Projection Models

The results of the Purchase Option and Right of First Refusal price projections using the formulas described
above are shown in the following charts on a per unit basis for each of the three projects (detailed financial pro-
jections can be found in Exhibit E). In addition, projected strike prices are discounted to present value at a 3%
rate in order to compare the Option prices in current dollars to the construction costs projected for each project.



Year 15 (Restricted Rents)

Per Unit LAMP 9% LIHTC NewHOP
High FMV Price $64,300 $84,300 $194,300
Present Value at 3% $41,300 $54,100 $124,700
Low FMV Price $55,100 $72,300 $166,500
Present Value at 3% $35,400 $46,400 $106,900
Fair Return Price $21,700 $26,200 $130,400
Present Value at 3% $14,000 $16,800 $83,700
IRC Minimum Price $21,700 $26,200 $52,900
Present Value at 3% $14,000 $16,800 $34,000
Total Development Cost* $325,000 $295,000 $325,000

As the valuations in Year1s are based on the projected income of the projects with affordability restrictions in
place, Option prices for all of the scenarios and projects are far below current costs for building these units on
both a nominal and present value basis. (As shown in Exhibit E, the projections for the LAMP and the 9% LIHTC
project do not show a developer cash equity investment to be required, so the Minimum Return and IRC
Minimum prices are the same.)

Year 30 (Restricted Rents)

Per Unit LAMP 9% LIHTC NewHOP
High FMV Price $74,300 $103,100 $262,500
Present Value at 3% $30,600 $42,500 $108,100
Low FMV Price $63,700 $88,400 $225,000
Present Value at 3% $26,200 $36,400 $92,700
Fair Return Price $237,000 $94,800 $456,200
Present Value at 3% $97,700 $39,000 $188,000
IRC Minimum Price $237,000 $94,800 $257,400
Present Value at 3% $97,700 $39,000 $106,000
Total Development Cost $325,000 $295,000 $325,000

In current dollars, projections for valuations in Year 30 which assume that the affordability restrictions would remain
in place for a significant additional period (which would require extending the current 30-year regulatory periods for
the HDC and HPD funding programs assumed for these projects) are all below replacement costs. Given the

21



All of the Year

assumption of restricted rents, the Fair Return and IRC minimum prices exceed the fair

market valuations because those formulas factor in outstanding debt. It is assumed that 15 and Year 30

the Purchase Options would be at the higher of FMV or the Fair Return or IRC Minimum : .
Option price

prices, or that sales at FMV would include forgiveness or restructuring of outstanding

City subordinate debt. formulas that
Year 30 (Unrestricted Rents) assume
affordability
Per Unit LAMP 9% LIHTC NewHOP o
restrictions
High FMV Price $692,300 $665,300 $995,900 remain in place
Present Value at 3% $285,200 $274,000 $410,300
result in strike
Low FMV Price $452,000 $436,500 $593,400 prices below
Present Value at 3% $186,200 $179,800 $244,500
the current
Fair Return Price $237,000 $94,800 $456,200 build
Present Value at 3% $97,700 $39,000 $188,000 costs to bul
these units.
IRC Minimum Price $237,000 $94,800 $257,400
Present Value at 3% $97,700 $39,000 $106,000
Total Development Cost $325,000 $295,000 $325,000

Incorporating the conversion to market rents in Year 30 greatly increases the FMV strike prices for the Options.
However, in current dollars only the highest projected value for the NewHOP project exceeds the current con-
struction costs for these units, and discounting at a higher rate than the assumed 3% inflation rate may be required
to truly reflect construction cost inflation — at a 5% discount rate, the NewHOP Purchase Option cost in current
dollars is $230,000 per unit, significantly below the replacement cost (see Exhibit E for the present value at 5% for
all strike prices shown). As the Fair Return formula does not factor in the conversion to market rents at the end of
the regulatory periods, the projected Fair Return option prices are far below replacement costs in current dollars.

VIII. Factoring in Refinancing and Capital Improvements

The cost to exercise Purchase Options or Rights of First Refusal could be partially off-set by leveraging new addi-
tional first mortgage debt financing through refinancings. Projections of per unit refinancing proceeds for each
project are summarized below. The projections assume that the projects would continue as affordable housing,
using the same financing programs and assumptions used in the original projections.

New 1st Mortgage Debt and

Equity From Refinancing Per Unit LAMP 9% LIHTC NewHOP
Year 15 $42,000 $51,000 $117,400
Year 15 Present Value $27,000 $32,700 $73,400
Year 30 $48,500 $62,300 $158,600

Year 30 Present Value $20,000 $25,700 $65,300




For example, net of the projected refinancing proceeds, in current dollars the Year 30 Purchase Option strike price
for a LAMP project unit valued at the unrestricted rent High FMV amount is reduced from $285,200 to $265,000,
$60,000 less than the current replacement value of $325,000 per unit.

The Purchase Option price and refinancing projections do not include estimates for the projects’ future capital
needs. Additional public investment would likely be needed to rehabilitate the projects after purchase by the qual-
ified non-profit or government agency, and those rehabilitation costs would typically reduce the valuations of the
properties and thus the Purchase Option prices. While substantial capital needs would reduce the price the City or
its designee pays to preserve the project, the rehabilitation costs will be borne by the City. For LAMP and 9% LIHTC
projects, these additional rehabilitation costs could potentially be somewhat off-set by new LIHTC allocations.

IX. Viability of Purchase Options and Rights of First Refusal

As can be seen in the summary charts, in current dollars all of the Year 15 and Year 30 Option price formulas that
assume affordability restrictions remain in place result in strike prices below the current costs to build these units.
In addition, Purchase Option prices based on Year 30 fair market valuations, when valuations are projected to
incorporate the projects’ potential conversion to market rents after Year 30, for the LAMP and 9% LIHTC projects
are also below development costs in current dollars. Only the Purchase Option price projected for the highest of
the range of Year 30 fair market values for the NewHOP project exceeds current construction costs for these units.
The NewHOP Low FMV and other option price formulas result in strike prices below current costs. In addition,
the application of a higher, potentially more realistic, discount rate to the present valuation of the High FMV strike
prices yields prices that are far below current development costs. Thus, Purchase Options, even at FMYV, appear to
be financially effective mechanisms for preserving affordable housing.

However, there would be a significant difference in the costs of Options that could be exercised before the expi-
ration of affordability restrictions and those that would be exercised after the expiration of those restrictions.
Consequently, whether the decision to exercise an Option is determined by the buyer (forcing a sale at a date cer-
tain) or the seller (triggered by the termination of affordability restrictions or a proposed sale), would have a sig-
nificant impact on the projected Purchase Option costs. In addition, assuming the projects are able to achieve
market rents at the end of their regulatory periods, the large variance between the projected FMV and the Fair
Return and IRC Minimum prices increases the likelihood that below-FMV Option prices would have an impact on
incentives of for-profit developer participation in these affordable housing development programs.

Part II - Monitoring of and Compliance with
Affordability Restrictions

A by-product of a permanently affordable housing program is ascertaining that sufficient regulatory and admin-
istrative procedures are in place to assure compliance with the program’s objectives. More than any other pro-
gram currently in use, the Low Income Housing Tax Credit (LIHTC) program has instituted and enhanced moni-
toring and compliance standards that are now considered “state of the art”. As a result, ANHD asked for an eval-
uation of the factors that have led to effective oversight of LIHTC affordability restrictions.

By its nature, this task and the results reported herein are somewhat anecdotal and represent the Consultant’s
best efforts to contact appropriate persons and organizations to discuss the methods currently in place in New
York City for monitoring compliance with low income housing tax credit projects. Given the timeframe for con-
ducting this task and the many players involved in its execution, it was not possible to do a comprehensive, in
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depth review of all of the processes in place at various governmental, nonprofit and for-profit entities. However,
enough interviews were conducted and sample documents were reviewed to fairly describe the current tax credit
monitoring procedures and their functionality within the various stakeholder organizations. A sample of the pro-
tocol used in these interviews can be found in Appendix H.

I. How Compliance is Carried Out For Low-Income Housing Tax Credit Properties

A. Monitoring Procedures During the LIHTC Compliance Period
The most essential and basic monitoring of tax credit projects occurs with the public agency responsible for allo-
cating tax credits. In New York City, there are four (4) such “public” agencies:

« New York City Department of Housing, Preservation and Development (HPD)
« New York City Housing Development Corporation (HDC)

« New York State Division of Housing and Community Renewal (DCHR)

« New York State Housing Finance Agency (HFA)

The next level of monitoring occurs at the syndication and/or intermediary level. The primary intermediaries in
New York are LISC and Enterprise: both of these entities have an extremely close working relationship with HPD
and appear to serve as HPD’s “eyes and ears”, especially on the early transactions done under the NEP and NRP
programs with vacant and in rem properties. Syndicators operate more independently; their primary responsibil-
ity is to their investors and to assure that properties maintain their tax credit eligibility. And of course the final
level of monitoring rests with the owners and their managers who are contractually and legally responsible for
making sure that the rules and regulations that they have agreed to are in fact followed and followed correctly.
This report discusses each group separately.

B. Government Monitoring and Compliance

All four governmental agencies have monitoring and compliance procedures in place which clearly derive from
the IRS Code. The IRS has issued and periodically revises an extremely comprehensive Guide” which serves as
the overriding framework within which the low income tax credit projects operate. The Guide itself designates the
state and local agencies as the responsible bodies for monitoring compliance and charges them with notifying
the IRS whenever there is an instance of noncompliance or a disposition of a tax credit property. The agencies
must perform desk audits, conduct site visits, review tenant files and provide owners with summary reports of
their findings. If noncompliance is indicated, owners have go days to respond and address the issues raised and
then the agencies must make a final determination of compliance or lack thereof and issue a final notice to the
IRS of the outcome. If found to be out of compliance, the IRS will notify the owners that noncompliance could
result in the recapture of previously claimed credits.

The IRS “routinely” analyzes the Forms 8823 (Notices of Noncompliance) and “...without regard to subsequent
‘back in compliance’ Forms 8823, taxpayers are evaluated to determine whether an audit of the owner’s tax return
is needed.”® The Guide goes on to advise owners that it is in their own best interest to address any noncompli-
ance matters immediately and comprehensively: it believes that the speed of the response is a sign of due dili-
gence on the part of the owner. This enforcement tool makes tax credit compliance monitoring particularly effec-
tive and is not a tool the State or City have on non-tax credit projects.

The Guide and the IRS’ ability to take action against (or even threaten) the noncompliant is clearly at the heart of
the Low Income Housing Tax Credit program’s ability to operate as well as it does. The program is now over 20
years old; in that period of time, very few tax credits have been recaptured and extremely few instances of signif-



icant noncompliance were noted during numerous interviews conducted for this study. The Guide itself is extraor-
dinarily detailed (approximately 170 pages) and covers virtually every possible violation. In brief, the requirements
laid upon the public agencies include:

« Physical inspections at least once every three (3) years

« Physical inspection of at least 20% of the units and tenant certifications, supporting documentation, and rent
records

« Reporting any noncompliance of which it becomes aware

- Reporting any change in applicable fractions or eligible basis

It instructs the agencies on how samples are to be derived, on how to judge materiality, depth of investigations,
consideration of due diligence by owners, how to evaluate documentary and oral evidence, and retention of data
and record keeping.

Given this framework, each of the four agencies involved with tax credit projects in NYC has developed similar
compliance and monitoring procedures; how compliance monitoring is conducted does differ from agency to
agency and is summarized below.

New York City Department of Housing Preservation and Development (HPD)

At HPD, the monitoring and compliance functions for tax credit projects are done by two separate groups which
report to different Assistant Commissioners. The physical inspections and tenant reviews are done by the Tax
Credit and Compliance Unit which reports to the Assistant Commissioner for Housing Incentives. Since many tax
credit projects also benefit from HOME funds, this unit is responsible for monitoring both programs. According
to HPD, this represents 12,812 HOME units and 17,800 tax credit units; however, there is substantial double
counting of units as acknowledged by the agency. Per IRS rules, physical inspections are done every three years.
Owners certify compliance annually and it seemed that much of the staff review time is spent correcting errors
on the part of the owners to assure that the certifications are correct. While the initial indication was that more
than 80% of certificates were incorrect with initial submission, only 15-20% had “serious” problems, such as
missing rent rolls or other documentation. Submissions are paper based and corrections are done manually; very
little of this monitoring has been computerized. As noted below, HPD is working on a new system which is expect-
ed to operational next year.

Financial review of audits, budgets, financial statements, etc. is the responsibility of the Division of Housing
Supervision’s Asset Management unit which reports to the Assistant Commissioner for Housing Supervision.
This unit is responsible for a variety of affordable housing programs; ensuring compliance with HPD’s regulato-
ry and funding and disbursement agreements (“Agreements”), which generally call for financial review, HPD
approval of reserve withdrawals and, where applicable, compliance with the allocation of homeless units.
According to HPD staff, most noncompliance is picked up through tax delinquencies or budgetary deficiencies.
Familiarity with, and constant referral to, the Agreements, which define HPD's oversight authority, are the basis
for the monitoring and any enforcement mechanisms that are available. This Asset Management unit also has
lead responsibility for financial workouts and often initiates discussions with owners in developing a plan. Asset
Management works with other Divisions within HPD and private lenders to find the funding sources needed to
resolve issues and work with owners to re-constitute the properties.

HPD has made a commitment to computerizing its compliance monitoring. The Commissioner’s Office has been
working to improve the data base capabilities so that asset management functions can be centralized and controlled
in a more efficient and cost effective way. A single track computer system which would tie the physical and financial
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reporting and inspection results together is being developed and should be operational soon. In addition, HPD has
recently received a $500,000 grant from the MacArthur Foundation to upgrade the Asset Management unit’s tech-
nology infrastructure. HPD has already developed an early warning system built in so that incipient problems can be
addressed quickly. When the computerized monitoring system is fully implemented, HPD will be able to more effi-
ciently address the myriad compliance issues which arise. As HPD noted, the key is to get the physical, financial and
regulatory aspects of asset management integrated into one system which includes risk analysis so that all infor-
mation about a given property is easily located along with the tools to identify and fix problems as they arise.

New York City Housing Development Corporation (HDC)

HDC, with responsibility to both the IRS for tax credits and to bond holders for tax exempt bond compliance,
seems better equipped and better staffed to handle its ever increasing workload. With 500 properties and a staff
of 30, Teresa Gigliello oversees all asset management functions except for the actual workout of projects which
are handled by a separate group within HDC. HDC does a physical inspection of every property annually. It also
approves every resident prior to move-in for every program it supervises. Staff goes through training annually by
outside consultants; in-house procedures are in written form and new compliance procedures have just been
issued effective April 1, 2008 which are more rigorous than those previously in force.

HDC has seen a major increase in tenant fraud which has prompted the change in compliance procedures; as
a result, every suspected incidence of fraud is reported to the Inspector General’s (IG) office. Until a determi-
nation is made, the unit cannot be rented; this is resulting in a slow down of the rental process and often delays
receipt of projected income. Given the sharp increase in fraudulent paperwork however, HDC sees no alterna-
tive but to follow this procedure. Performing similar functions as HPD’s marketing group, HDC monitors prop-
erties during rent up. This oversight has led to this increased emphasis on uncovering fraud by prospective ten-
ants prior to occupancy.

New York State Division of Housing and Community Renewal (DCHR)

To date, physical inspections for all programs (except tax credit projects) are conducted annually, coupled with
monthly occupancy reports and annual financial statements. However, given the size of its total portfolio and its
generally good experience in most program areas, senior management is now triaging the portfolio and will begin
performing inspections on an as-needed basis. Projects which are performing well will be visited every 2-3 years
while those which show stress will be inspected more frequently.

Its current portfolio of tax credit transactions is 818 properties with approximately 37,000 units. Similar to HDC,
DHCR’s asset management staff of 200 people, comprised of architects, accountants, auditors and field repre-
sentatives, are all housed in the same division. This is contrary to HPD, which has split the compliance functions
among various units. DHCR has dedicated 20 staff members to tax credit properties and physical inspections of
tax credit properties occur every three years. As with HPD, emphasis is placed on the Regulatory Agreement as
the fundamental basis for all monitoring.

The field representatives are located in 4 regional offices and are now being cross trained to monitor all programs
supervised by DHCR except for the Section 8 programs. They are using a risk analysis approach which has been
in effect for twenty (20) years and is now being updated.

New York State Housing Finance Agency (HFA)

HFA's role in compliance monitoring varies depending on which “hat” it is wearing: HFA could be the lender,
the regulator, and/or the asset manager. In all cases, the compliance procedures follow the requirements of
the funding source.



HFA also uses the same staff to do both financial and physical reviews and its staff is about equal in numbers to
DHCR for those functions. Interviews with HFA staff indicate that very few significant problems have arisen to date.

Most issues which do come up are the result of aging stock — habitability concerns were mentioned frequently —
or market/rent up issues, especially on the 80/20s. HFA also has a risk analysis protocol which ranks projects as
low, medium or high risk; the analysis is run annually and overall HFA has had little need for direct intervention.
Workouts are also handled by the asset management group with the assistance of the legal staff; again actual
workouts seem to be few and far between. All staff is trained across the board in all programs and annual train-
ing sessions are set up. There is no written compliance manual.

As with HPD, HFA does not review tenant qualifications and eligibility prior to move-in. HFA relies solely on its
managers and post occupancy audit reviews which are conducted every three years. Consideration is now being
given to changing this methodology.

C. Intermediaries

Both the Local Initiatives Support Corporation (LISC) and Enterprise serve in somewhat dual capacities with respect to
tax credit compliance. Both organizations are equal co-managers of The New York Equity Fund Investment Fund which
was created to invest directly in the early LIHTC projects which involved the acquisition and renovation of NYC's in rem
and vacant buildings. The credits were not syndicated to other investors. In effect, the NYEF serves as HPD's eyes and
ears for these early projects and works extremely closely with HPD to both monitor and supervise the properties. Many
of them are now coming, or have already gotten, to the end of the 15 year compliance and may be in need for substan-
tial renovations. These early projects did not benefit from large reserve funds for either operating or capital needs and
will need to have intervention if they are going to continue to provide safe and decent affordable housing.

Local Initiatives Support Corporation/National Equity Fund

Aside from properties in the NYEF, LISC/NEF is an active syndicator of tax credits and serves a predominantly
nonprofit owner group. The New York portfolio consists of approximately 200 properties with 10,000 units; most
of them (no count available) fall under the older program described above. Notwithstanding IRS requirements,
NEF inspects properties annually and reviews tenant files with the same frequency. It also meets annually with
sponsors of multiple properties to review their portfolios. NEF has a risk rating system which has a heavy focus
on the risk of losing the credits. Because NEF is much closer to the properties, it is much more likely to see prob-
lems and try to resolve them before the public agencies become aware of any issues. As a result, its awareness
of problems and potential problems is much greater than that seen by the public agencies. According to Lisa
Deller, who oversees the Asset Management division at NEF, most problems arise from lack of capacity and finan-
cial oversight by sponsors. Properties run through reserves too quickly due to rising operating costs and the need
for capital improvements, there is lots of staff turnover in management, and payables tend to accrue and become
unmanageable. NEF has been forced to replace managers; only once however has it replaced a general partner.

In NEF’s view, the key issue that determines success and compliance is how the property is operated on the
ground; in other words, how pro-active and knowledgeable the management staff is. For NEF, providing hands-
on assistance, rather than invoking punitive measures, is the most effective tool for getting properties on the right
track. The smaller the sponsor, the more difficult it is to keep projects going since smaller groups have no econ-
omy of scale in purchasing power, management efficiencies, etc. NEF sees aggregation as an important issue.

Enterprise Asset Management
Enterprise’s approach to compliance and monitoring is very similar to NEF’s. Its New York portfolio is somewhat
bigger (420 properties in NYC of which 150 are in the NYEF) but the ratio of asset managers to properties is about
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the same. Jamilah Diallobe, who oversees Enterprise’s Asset Management operation, described its modus
operandi as “find things first and fix them”; Enterprise also does annual physical inspections and reviews 100%
of the project files and owner certifications. It too uses a risk rating chart which is very similar to NEF's; it is cur-
rently revising and refining its system. The most significant problems arise from mis-
management as well as construction and lease-up delays which throw budgets off from
The best run pIOpeItieS the get-go. Additionally, underwriting and actual costs often differ, which can lead to
operate at $6.000 per major mismatch of 'needs and funds as the pro?eljties age. In Enterprise’s experienc?,
the best run properties operate at $6,000 per unit in expenses and the average per unit
unit in expenses and cost is $7,200; the underwritten operating expense is $5,900—therein lies the crux of
. the problem.
the average per unit
cost is $7.200: the Most issues are resolved quickly and without need for punitive action; very few man-
_ . agement agents or general partners have been replaced. Pressure from investors is con-
underwritten operating sidered one of the primary reasons why most issues get resolved quickly and correctly.”
expense is $5,900—
D. Syndicators
therein lies the crux of In addition to LISC and Enterprise, two for-profit syndicators were also queried about
how compliance and monitoring were handled. In one instance, Centerline Capital, the
the problem. , _ , .
functions were being transferred to a new asset management group in Texas and infor-
mation was not readily available. However, Centerline’s Disposition Group, which is
responsible for the sale of properties on behalf of investors at the end of the compliance
period, had some interesting insights on what properties look like in year 15 and what kinds of issues are coming
up in terms of keeping them affordable. Some of these comments are reflected in Appendix C: what is relevant to
this discussion on monitoring, however, is the fact that Centerline is finding itself in the position of making large
non-interest bearing loans to keep projects afloat where the General Partner does not have cash to address capital
needs and/or walks from the property. (The Richman Group made a similar observation). In Centerline’s experi-
ence, at least 25% of all deals require workouts and by year 15, virtually all LIHTC properties will need a minimum
of $12,000 to $15,000 per d/u in capital repairs. Once the investors get out, there is no ready source of dollars for
these projects other than recycling with 4% credits and bonds. Even that becomes problematic because many ten-
ants are over-income by year 15; they can’t be evicted and therefore credits cannot be attributed to those units.

The other syndicator interviewed was The Richman Group. Staff functions at Richman are divided along similar
lines to HPD; the Compliance Group does the tenant certifications and the Asset Management group looks at
financials and monitors the properties through year 15. Physical inspections are annual and 10% of tenant files
are reviewed with each visit. Potential problems are identified as a result of thorough review of financial state-
ments on a regular basis — no risk rating system is used.

Asset Management staff noted that in the early years of the program, several management operators were
removed and replaced. The major problem uncovered was non payment of rent and the biggest issue was (and
is) getting the right management companies in place. Since the demand for units is great and getting units
rented quickly is a high priority so that income begins to flow, people are “pushed in” without proper verifica-
tions. Often persons who are over income are discovered in the monitoring process and this seems to occur
% more often with nonprofit than with for-profit owners. Many nonprofit sponsors are concerned about a num-

ber of different priorities, especially service provision, and the staff doing the tax credit qualifications may not
be getting the right documents. As a result, units don’t qualify and equity gets adjusted down, making it imper-
ative to find additional sources of soft money to make up for the loss of equity. Richman estimates that some

10-20% of projects run into problems.



E. Management Companies

Although we did not originally set out to interview management companies, it seemed prudent to speak with the
Settlement Housing Fund, one of New York City’s pre-eminent sponsors and management consultants of afford-
able housing properties, both for its own account and for other for-profit and nonprofit sponsors. A general con-
versation about how affordable properties are monitored led to the observation that the amount of compliance
done varies significantly by program. When the IRS, bondholders, or HUD are involved
as the funding source, monitoring is intense and scrupulous. For programs funded
directly by the City, such as PLP, the monitoring is much less evident to a provider like
Settlement Housing.

None of the four public

agencies in New York

The new procedures promulgated by HDC are proving to be rather onerous and cum-

City have put a

bersome; they apparently emanate from the Investigations Department’s emphasis on

routing out fraud. Settlement Housing believes that some of the new rules will make it systematic plan in

difficult to complete rent up efficiently since any suspected fraud must be reported to
the IG’s office, rather than just passing over that applicant. Until Investigations makes

place for monitoring

a determination, the unit must remain vacant and applicants maintain their place in post-year 15 tax credit

the queue. It effectively will put units on hold which could adversely impact a proper-

ty’s financials. deals. All are aware of

the need to do so.

F. Accountants and Lawyers

Several accountants and lawyers with whom we spoke indicated that they have not got-

ten involved in tax credit compliance issues on behalf of their clients. There could be

several reasons for why these two groups of professionals, who are so active in helping sponsors wend their way
through other compliance matters, are not being sought in connection with tax credit projects. The first hypoth-
esis is that people are much more hesitant about arguing with the IRS than with other governmental agencies,
such as HUD. A corollary of this is that compliance in tax credit programs is much more strictly enforced by both
the funders and the investors since the consequences of noncompliance are so onerous. Consequently, it seems
probable that, in fact, most tax credit projects are either in compliance or are actively working to get into com-
pliance should they have erred in some way. As a partner at the accounting firm, The Reznick Group, pointed out,
most LIHTC deals are in compliance: state agencies and investors are making sure of that since the penalties for
noncompliance are so severe. Whether these “habits” will persist once the investors and the IRS go away after
year 15 remains to be seen. After year 15, state agencies do not have much of a leg to stand on; their only recourse
is to sue for non-performance.

Il. Post-Year 15 Monitoring

None of the four public agencies in New York City have put a systematic plan in place for monitoring post-year
15 tax credit deals. All are aware of the need to do so. These buildings will need to be repositioned and there is a
question as to whether they will continue to serve the homeless. They will also need new money to fix up the struc-
tures, as well as new tax abatements, since the projects were done with J-51. Another HPD staffer noted that no
decisions have been made on post-year 15 monitoring; in his opinion, HPD will look at best practices of other
state agencies. It should be acknowledged, however, that most agencies are wedded to their own procedures, as
is probably true of HPD.

NEF believes that the primary issue for post-year 15 deals is that the housing projects achieve positive cash flow
so project reserves can be funded thereby ensuring the property’s long-term viability. Enterprise believes that in
order to do that, projects need to attract Section 8 voucher tenants because they create “added” income.
Managers also need to be taught how to maximize operational effectiveness in order to keep costs in check.




It is possible for states to build into their Qualified Allocation Plans more comprehensive compliance and
enforcement tools than currently exist. For example, a state could prohibit the sale of tax credit properties allowed
by the IRS during the Qualified Contract Period (QCP). Under the current rules, owners have the right in year 14
to ask the public agency to find a qualified buyer at a qualified contract price. If none is found within a one year
period, the owner has the right to sell the project and the project is no longer bound by the affordability restric-
tions, even if the regulatory agreement was initially extended to 40 or more years. HDC has incorporated such a
restriction in at least one Regulatory Agreement in response to HPD requiring it in its QAP. Furthermore, many
allocating agencies (including HPD) make waiving the QCP a threshold eligibility requirement or give points for
extending the QCP to year 27, both effective ways of assuring longer term affordability beyond year 15. The DHCR
QAP has no provision for eliminating or extending to some future year the owner’s right to request a QCP.

An additional tool at the disposal of public agencies is not doing more deals with a particular sponsor who is sig-
nificantly out of compliance. It is also possible that a national organization, such as at National Council of State
Housing Agencies (NCSHA), might maintain a file on out-of-compliance sponsors against which all new appli-
cants could be checked. To date, NCSHA has not put out a best practices model for post-year 15 compliance, nor
does it have a central clearing house for noncompliant sponsors.

Several states have in fact revised their compliance and monitoring procedures to cover post year 15 tax credit
properties: ironically, in virtually all cases that were found during the research for this assignment, the require-
ments have been loosened, rather than maintained or tightened.

« Minnesota: the HFA has revised its compliance manual to include new procedures for post-year 15 projects. A
number of IRS requirements have been eliminated, such as annual recertification, ban on students, etc.
Minnesota also plans on extending inspections to every 5 years rather than 3; no inspections have been done
yet under these new procedures so there is no evidence that properties are as compliant with a 5 year gap in
inspections as they were when inspections were done every third year. The HFA has developed year 15 forms as
well, which are electronically available on its website.

« Colorado: CHFA's Plan for post-yeari5 monitoring is about to go into effect; it is awaiting legal clearance.
Essentially, the Plan will relieve some of the more stringent requirements under the Code:

. student rule;

« next available unit rule in mixed income buildings—sponsors will only have to
meet set aside requirements;

« annual recertifications—self certification only will be accepted without detail.

CHFA's monitoring schedule will remain at three years; staff wants to make sure that projects are in good shape
and being well maintained. If sponsors don’t comply or bring the buildings into compliance, CHFA will put
them into a Not in Good Standing status and the owners will not be eligible for future loans from CHFA. CHFA
also reserves the right to enforce the use agreement in court but has never needed to do so to date. Staff
expects that there will be challenges to their revised policies but does not intend to change its procedures. It
believes that by relaxing restrictions and enforcing agreements, properties will be kept affordable.

« Washington State: New procedures are in place—30 properties are in post year 15—which relax requirements
for owners who choose to follow them; sponsors must notify the WSHFC if they so elect. If WSHFC has sig-
nificant issues with an owner, then the owner will not be allowed to comply with new procedures but will have
to follow the old rules until it is “clean” for 3 years.



So far, all projects in this new mode seem to be in compliance. The hardest deals to keep in compliance will be
those sponsored by non-repeat users; there is no significant penalty if an owner doesn’t plan on doing new proj-
ects. WSHFC has debarment procedures in place and could sue noncompliant sponsors; indications are that
they wouldn't hesitate to do so but the need has not arisen to date. WSHFC is also willing to sit down with own-
ers in post-year 15 projects and assist where possible when financial hardships arise. For example, it would
allow changes to the originally stipulated set asides in order to attract higher income persons capable of pay-
ing higher rents, assuming market conditions allow for that, as long as residents did not exceed the 60% of
median statutory requirement.

WSHFC has 60,000 units with 8oo properties in its portfolio. It is working on web based reporting for all fun-
ders to put all requirements together and have owners report to the most restrictive. It has done joint moni-
toring with other funders for years and has MOU agreements in place with those agencies; they have bi-month-
ly meetings with other agencies and share inspections. The web based reporting will eliminate a lot of duplica-
tion and bring a lot of efficiency to monitoring the various different programs.

« Texas: The Texas Department of Housing and Community Affairs has adopted formal monitoring procedures for
post-year 15 tax credit properties. It is essentially continuing with many pre-year 15 policy requirements, e.g.,
inspections every 3 years, review of 10% of files and 20% of units, etc. Annual reports are submitted electroni-
cally by owners and the agency will continue to collect monitoring fees. Rents remain restricted and owners must
complete income certifications annually for all tenants. However, it will no longer require verification of income
at recertification; student restrictions are lifted, the available unit rule and building applicable fraction rules will
not be followed. Low income occupancy requirements will be monitored development-wide, rather than building
by building. According to the compliance person interviewed, Texas is finding the same number of violations pre-
and post-year 15, with the most frequent ones being households over income and utility violations.

I1l. Findings for Monitoring of Tax Credit Projects

It appears that the most serious issues arise with tenant certifications, tenant qualifications, and physical condi-
tions of the buildings. It is therefore these areas which must be addressed and strengthened as the City prepares
to enter into a less rigorous enforcement period with the maturing of the tax credit portfolio. We all know that
year 15 is a key issue for the long-term affordability and viability of low income tax credit housing. In an interest-

ing article recently published in Housing Policy Debate, the authors note that:

“After year 15, enforcement of the program’s affordability requirements and other regulations shifts from
the Internal Revenue Service (IRS) to the states, many of which [including New York] have yet to devise
systems to monitor long-term compliance with these requirements or sanctions in the event of viola-
tion.” Furthermore, “the ownership of most tax credit properties is likely to change after year 15, when
the original owners are no longer responsible for maintaining affordability and can sell their interest with-
out being liable for subsequent failure to maintain affordability. Finally, by year 15, many tax credit prop-
erties will require major capital improvements. The biggest threat to the long-term viability of tax credit
housing as a resource for low-income households stems less from the expiration of income and/or rent
restrictions and more from the need for major capital improvements. A relatively small segment of the inven-
tory is likely to convert to market-rate occupancy. Far more of this housing will continue to serve low-
income households but will need assistance to pay for essential renovations.”

While New York City may be an exception to this observation, our changing economic picture may in fact make
this prediction a reality. It is one we should be prepared to face.
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IV. How Monitoring is Carried Out in Non-Tax Credit Projects

Clearly the backbone of the tax credit program’s compliance is that final authority for implementing the rules and
regulations rests with the Internal Revenue Service. The possibility and reality of action by the IRS in the event of
noncompliance has proven to be the major factor in assuring that projects developed with tax credits maintain
the necessary rental and other restrictions for the full 15 year period. Other affordable programs, such as those
administered by the US Department of Housing and Urban Development (HUD), while less successful at assur-
ing compliance with program requirements, still have the clout of debarment and other remedies should projects
not comply with the standards under which they were developed. New York City housing programs also have var-
ious compliance periods to which owners agree when accepting subsidies and soft mortgages. The primary
enforcement mechanisms are referral to the Department of Investigations and legal remedies when regulatory
agreements are violated. To be successful, any permanent affordable housing mechanism would have to provide
additional means and staff to assure compliance.

In order to determine how the NYC Department of Housing Preservation and Development currently conducts
monitoring in non-tax credit projects, the assessment looked at the following programs:

+ Federal HOME program

« Inclusionary Zoning program

+ Article 8A loans

« Participating Loan Program (PLP) loans
+ Third Party Transfer program

A. HOME Program

Monitoring of the HOME program is housed within the tax credit unit of HPD since many tax credit projects also
benefit from HOME funds. The HOME program was designed to finance construction of new, and rehabilitation
of existing, housing. The affordability period varies from 5 to 20 years, depending on the type of project being
funded. Income targets vary as well: at least 20% of residents must be at 50% or less of median income; 90%
must be at 60% (which includes the 20%), and the balance can go as high as 80%. Rents can vary as well: 20%
cannot exceed 30% of 50% of median and are designated as Low HOME Rents; the balance, or High HOME
Rents, cannot exceed 30% of 65% of median income.

HPD monitors 12,812 HOME units. The process for monitoring this program is prescribed by HUD and the pro-
tocol is carefully followed by the HPD staff. HPD has developed an Owner’s Guide which was revised in May,
2007. It spells out what must be done by owners to remain in compliance with federal regulations, particularly as
it relates to tenant incomes and rent limits. Owners must do annual tenant income recertifications and HPD
must physically inspect units every year. HPD must also undertake compliance monitoring on rent, income and
financial matters. In addition, HOME projects are subject to more intensive reviews on a less frequent basis
which involve in-depth review of income certification documents, as well as “other procedures” (undefined) used
by owners to comply with the HOME Agreement.

B. Inclusionary Zoning

The original inclusionary zoning legislation dates back to 1987. Limited to R-10 or equivalent zoning districts, it
allowed a 20% density bonus to projects in those zoning districts in Manhattan and Brooklyn in exchange for pro-
viding affordable housing. No permanent debt was permitted on these buildings and the amount of bonus
depended on the type of housing being provided. Most developers sold the bonus to off-site developers via cer-
tificates and used the proceeds to pay off construction loans. Rents were sized to cover expenses and could float



up to 80% of median. The housing remains affordable as long as the building that purchased the zoning bonus
remains in existence. In the first 16 years of the program, 600 units were provided and all were in Manhattan.
Since 2005 over 1,700 units have been created through the new Inclusionary program and the bonus has become
extremely valuable, in HPD’s opinion®.

The program allows for flexibility in siting the housing: The affordable units can be on- or off-site from the devel-
opment utilizing the density bonus and can be new construction, substantial rehabilitation or preservation.
Buildings which are 100% affordable may be developed by for-profits and then turned over to nonprofit owner-
ship. Where the affordable units are less than 100% of the building and on site, it is assumed that for-profits will
keep ownership of the buildings

Beginning in 2005, the Inclusionary Program was expanded to include ten additional areas with active commu-
nities looking to increase the supply of affordable housing in their neighborhoods. The bonus was raised to 33%
in exchange for 20% affordable housing. The new regulations also allow for permanent debt and use of govern-
ment subsidies. There are now 2,000 units in construction as a result of this expansion.

This expansion of newly rezoned areas was recently approved and appears to provide more flexibility: Many of
these changes increased the use of the preservation option within the program. This option allows an occupied
building to generate density bonus for an offsite building. These deals are being underwritten based on 30 year
amortization and significant upfront capital reserves are put in to cover projected needs over the life of the
loan.”?Average reserve levels have been approximately $30,000 per DU. The reserves will be held by HPD in a
blocked reserve account and will be invested/serviced by HDC; debt is amortized as much as possible. HPD
believes that the program is most fruitful when real estate prices are high but even in weaker markets, the
Inclusionary Program provides a framework to make sure that affordable housing gets built and that neighbor-
hoods and buildings maintain a mix of incomes.

Compliance monitoring for the affordable units under the Inclusionary Zoning program is done by a nonprofit
entity, unless otherwise directly monitored by a government entity, selected by the for-profit developer and is sub-
ject to HPD approval. These Administrative Agents make sure that units are properly tenanted and tenants are
properly certified as eligible. If the affordable units have government assistance, then a separate Administrative
Agent is not required until the term of the government assistance expires.

C. Article 8A Loans, Participation Loans and Third Party Transfer Loans
These three loan programs are administered by the office of the Assistant Commissioner, Division of Preservation
and Finance at HPD.

The Article 8A Loan Program provides rehabilitation loans to correct substandard or unsanitary conditions and
to prolong the useful life of multiple dwellings in New York City. Rehabilitation is generally limited to the upgrad-
ing or replacement of major building systems with an emphasis on energy items. In general, loans cannot exceed
the actual cost of rehabilitation. Loans are available in amounts of up to $35,000 per dwelling unit with no max-
imum per building, subject to the availability of funds. Loans may not be used to refinance existing debt on the
property. The interest rate is 3% with repayment in equal monthly installments and there is a prepayment sur-
charge within the first five years of the loan. The term of the loan may not exceed 30 years or the useful life of the
improvements, whichever is less.

The Participation Loan Program (PLP) provides low-interest loans to private residential building owners for the
moderate-to-gut rehabilitation or new construction of housing for low-to-moderate income households. These




funds are loaned at a 1% interest rate with a thirty year term; when combined with private bank financing, they
produce a below market interest rate loan. Funds may also be used for refinancing or acquisition in conjunction
with rehabilitation. After rehabilitation, real property taxes may be eligible for abatement. All apartments are sub-
ject to New York State’s Rent Stabilization regulations.

The Third Party Transfer program allows the City to transfer buildings which are in default and about to be fore-
closed because of failure by the owner to pay taxes and/or because of abandonment. The City can convey a tax
delinquent residential property to a qualified third party after a Court-rendered in rem judgment. HPD invites qual-
ified individuals, and for-profit and not-for-profit developers, to submit descriptions of their qualifications to
acquire, rehabilitate and manage residential properties; tenants may also petition HPD for tenant ownership of
their building. This program has been successful in dealing quickly with troubled properties and is a viable alter-
native to tax lien sales. It gets the properties into private ownership quickly and avoids making the City the land-
lord of a troubled property with its contingent liabilities. It also keeps the buildings affordable since they come
under rent stabilization or rent control once the renovations are complete.

None of these programs have any statutory or regulatory requirements for monitoring or compliance. There are
some front end affordability requirements that buildings and residents must meet to qualify for the loans in the
first place and most of the properties also benefit from J-51 tax abatement. For example, in the Article 8A loan pro-
gram, initial rents are capped at or below $244 per room per month. This translates into income eligibility of
roughly 67% of median income for a 2 bedroom unit for a family of four. In the Participation Loan Program, the
level of affordability for eligibility varies depending on whether the building is vacant or occupied. In a vacant
building, rents are set initially around 65% of median which equates to the upper end of the affordability require-
ments in the HOME program. The Regulatory Agreement stipulates that at initial rent up, the income of tenants
cannot exceed six times the initial rent for that unit. HPD monitors compliance with these guidelines during ini-
tial rent up. For occupied buildings, there is no income requirement; the amount of subsidy is determined accord-
ing to the percentage of residents at various income levels and the lenders will consider rent and income factors
in underwriting the loans. However, these considerations are subjective; there is no objective income limit on the
use of PLP moneys. Once the buildings have been constructed or renovated, they fall under the rent stabilization
or rent control regulations. There are no additional or ongoing income restrictions, only the rent structures
imposed through rent stabilization, and there are no ongoing affordability requirements for new tenants as we
know them in other subsidized programs. For recent regulatory agreements for PLP New Construction, there are
rent/ income restrictions dictated by the lesser of rent stabilization/ HUD very low income limit increases.

In terms of ensuring physical and financial stability, the first mortgage lender has primary responsibility for mon-
itoring. Many of the Article 8A loans have been securitized and the underlying mortgages are serviced by the NYC
Housing Development Corporation. PLP loans are serviced by the primary lender which has responsibility for site
inspections, review of audits and financials, and other standard management oversight. HPD has delegated the
use of project reserves to the lenders who maintain control of the capital reserves and oversee contracts for nec-
essary repairs prior to releasing reserve funds. If significant physical problems arise, the lenders will engage in
workout discussions and will bring HPD into the negotiations, especially if emergency funds or new monies are
needed to resolve the problem or a change in ownership/management is warranted. Servicers are also responsi-
ble for assuring that debt service is paid on both the primary and the secondary loans. HPD gets monthly reports
on loan payments and has the ability to step in should a default appear imminent. Should foreclosure be neces-
sary, the banks will generally handle the process but more often, the banks and borrowers will come into HPD for
a second loan which, if justified and if money is available, will be granted. The only time HPD will re-examine a
rent roll to ascertain affordability in connection with an outstanding loan is when an owner wishes to refinance
its first mortgage; HPD'’s permission to refinance is required.



V. Findings for Non-Tax Credit Monitoring

Based on the interviews held, there is no replicable monitoring or compliance model in the non-LIHTC programs

to be adapted for use with a permanent affordable program going forward. This is not to say that these programs

are not effective; it only speaks to the fact that in thinking about compliance methodology for future programs with

strong requirements to maintain low income housing, the only foundations from which to build are the low income

housing tax credit procedures now in place during the first 15 year regulatory period and the HOME procedures.

VI. Recommendations for Future Implementation

Use restrictions, robust monitoring, and inter-agency coordination are essential for
ensuring that units serve intended households during the restricted period. As previ-
ously noted, the State of Washington is at least one step ahead of NYC in its efforts to
develop interagency cooperation and sharing. Several years ago, the Washington State
Housing Finance Corporation (WSHFC), with 60,000 units and 800 properties in its
portfolio, instituted a program of joint monitoring with other funders in the state and
they have successfully been sharing information across agency lines. There are memos
of understanding (MOU) among the agencies which address how the monitoring is to
be carried out; WSHFC has bi-monthly meetings with other agencies at which time
problems and issues are worked out and experiences are shared. Inspections are avail-
able on the web for any agency to access at any time. WSHFC is also working on web
based reporting for all funders. It has aggregated all program requirements for each of
the programs represented in its portfolio — LIHTC, HOME, Section 8, tax exempt
bonds, state funds — and will require that property owners report to the most restric-
tive set of regulations, rather than using separate reporting forms for each program.
Tim Solvold™ believes that the web based reporting will eliminate a lot of duplication
and bring a lot of efficiency to cover the various different programs, e.g., HOME fund-
ed by City and state in the same property, and will greatly enhance the ease with which
the programs are administered.

The approach taken by Washington State is one that clearly would be advantageous to

The Washington State
Housing Finance
Corporation, with
60,000 units and 800
properties in its
portfolio, instituted a
program of joint moni-
toring with other
funders in the state
and has successfully
been sharing information

across agency lines.

New York City, given the number of agencies involved in the affordable housing arena and the often duplicative

nature of the funding and review processes. We would encourage the interagency working group to evaluate the

possibility of implementing a comparable program which would benefit not only the agencies but also the stake-

holders — owners, tenants, advocates — and provide greater regulatory and compliance efficiency and consistency.

Although the mechanisms for maintaining compliance are more rigorous in tax credits projects, there is room for

improvement in all subsidized projects. The ideas presented below, some of which have been utilized at least par-

tially by New York’s public agencies, have significant benefits and should be adopted in a more comprehensive

way by all four agencies. They include:

« Web Based Data and Compliance Systems: Washington State seems the most attuned to the benefits to be
derived from using the web’s capabilities for streamlining compliance and enforcement. All materials are on its
website — manuals, forms, instructions, etc. — and the web based reporting concept, in coordination with other
monitoring agencies, is especially intriguing. It avoids all of the duplicate reporting that many sponsors now
have to do and centralizes results in one place where all who need to know can access information.

« Previous Participation: Debarment processes, or a previous participation clearance mechanism, are also
extremely useful as a deterrent to owners who no longer need to worry about the wrath of the IRS. HUD’s clear-




ance system, generally known as the 2530 Certification process, was established in 1966 and is used to review
the manner in which principals, including managers, consultants, and others, have performed their duties and
responsibilities on existing projects. This procedure provides a centralized review of the past/present perform-
ance of those principals applying for participation in the Department’s multifamily housing programs.
Principals are reviewed to see if they have carried out their past financial, legal, and administrative obligations
in a satisfactory and timely manner. The majority of the review concerns itself with the applicant’s past per-
formance in all HUD programs, but it also considers performance in programs of other agencies, including
those of the Farmers Home Administration (FmHA) and of State and local housing finance agencies. Approval
is granted when the review establishes that the applicant is a satisfactory risk to the mortgage insurance and/or
when the review shows that the applicant is responsible. Several of the persons interviewed for this report sug-
gested establishing a similar system in NYC, something which should be investigated. While setting up and
automating this type of system is undoubtedly time consuming and expensive, it could possibly be imple-
mented through an interagency agreement with HUD.

Uniformity: To the extent possible, the rules and regulations under the various programs should be made
uniform. With all four of the public agencies now in an extremely cooperative mode, it should be possible to
bring some consistency and uniformity to them which would greatly improve efficiency and make sponsors
lives easier. One area where this might occur is in the release of reserves: not all of the agencies require sub-
mission of requests for releases; the importance of maintaining adequate reserves should mandate that all
releases be pre-approved by the public agency. Another example is uniformity of Regulatory Agreements;
although different funders have different requirements, Regulatory Agreements for the same types of deals
from the same agency should at least be standard. Our impression is that agreements vary across the board
and that prior to inspections, particularly at HPD, each staff person needs to fully familiarize him/herself
with the regulatory requirements applicable to a project in order to properly inspect and monitor. After much
back and forth, HUD adopted the policy of uniform Use Agreements and other documents in the Mark to
Market program and, despite a good deal of complaining early on, HUD stuck to its guns and the policy
seems to be working well at this point.

Frequency of Reports: Some reports are required too frequently — for example, occupancy reports. These could
easily go to a quarterly reporting format to coincide with financial quarterly reports. Other reports such as
HFA's post-occupancy audit reviews occur only once every three years, which may not be frequent enough. If
each agency had the same requirements, everyone’s efficiency would be improved. Additionally, DHCR's triage
system may help improve efficiencies as less troubled buildings are not reviewed with the same frequency as
those with a history of distress.

Tenant Pre-Certification: Assuming sufficient staffing, pre-certifying all tenants prior to move-in, while cumber-
some, might eliminate one of the most frequent causes of noncompliance. Especially with the removal of IRS
supervision, this could become a critical issue going forward. Depending on market conditions, review of mar-
keting plans and periodic market analyses might also be beneficial in assuring that neighborhoods and proj-
ects are well positioned to maintain their tenant base and remain affordable.

Training: From conversations with those outside the governmental agencies, it appears that the agencies do not
provide sufficient training for developers and managers. Since nearly every one interviewed identified the qual-
ity of the management staff and the owner’s interest in providing decent housing as being critical to compli-
ance, more emphasis needs to be placed on proper training for those designated to carry out the programs.
Training should be required for at least one senior person from the owner/management staff in addition to
training for those who will actually be implementing the policies and procedures.



« Policy Directives and Manuals: Finally, there is concern that very little is put in writing by any of the agencies,

leading to inconsistencies in monitoring and in policy. Getting a manual out is a first step which the agencies

are working on but equally important is getting out policy directives as issues come up in the course of review.

Perhaps a FAQ could be set up on each agency’s website to facilitate the broadcast-
ing of policy initiatives and changes.

As decisions are made about how to allocate scarce resources, it is not unusual to see
a predominant majority of resources—both dollars and human—be reserved for the
development of new affordable housing or the preservation of existing units tends
rather than monitoring and compliance. Although this imbalance is not difficult to
understand politically, it is unfortunate from an asset management point of view. As
public dollars become increasingly scarce and lessons are learned from the expiring
use crisis, it would appear that, in the long term, tax payers would be better served if
the public sector were better equipped to be the steward of these important resources.

Part III - Getting to Permanence

ANHD asked for an evaluation of Purchase Options and Rights of First Refusal as well
as a study of monitoring and compliance practice and issues affecting long term
affordability when it commissioned this report. In the course of the evaluation, other
information and opinions relevant to the consideration of the obstacles to and oppor-
tunities for permanent affordability were identified. They are presented here as well as
in the supporting information discussed in the Appendices. The legal and operational
challenges of “permanence” are described below, as are the views of New York City
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Important resources.

development stakeholders including for-profit and nonprofit developers and syndica-

tors. The opportunities and obstacles in the City’s economic and regulatory environ-

ment are also addressed. Balancing and working through these differences and issues must be part of ANHD’s
advocacy strategy for achieving permanent affordability.

I. Permanent Affordability: Issues and Obstacles

“Permanence” in the true sense of the word may not realistically be achieved for several reasons. In real estate
law, there is the Rule Against Perpetuities, which says that one cannot enter into an agreement that binds others
beyond 21 years after the lives and being of those involved in creating the law.” This has generally been interpreted
to mean g9 years. Consequently, Portland, OR adopted a 60 year policy ten years ago as a means of testing the
waters; it is now considering going to 99 years. Portland’s requirement applies to any project that has subsidy
dollars which pass through the City, e.g., HOME, CDBG or the City’s own general funds (tax collections, etc.). It
does not apply to projects with tax abatement or to LIHTC deals unless they also have received City money.

Secondly, while permanence or some facsimile thereof is on its surface a worthwhile idea, it is also fraught with
several very difficult issues which need to be realistically addressed. According to a 2007 Harvard University Joint
Center for Housing Studies Center study, “a ‘set it and forget it’ strategy under which government would fund a
property once, with the expectation of more or less permanent sustainability, has powerful practical drawbacks.”*
For example, all buildings age and owners need to have the opportunity to re-look at them from both a capital
and operating needs perspective. Rents will seldom, if ever, move to the extent that expenses do and this creates
a problem. As pointed out in the Harvard Study, experience shows that almost every property will benefit from
being refinanced at least once every 15-20 years. Whether that refinancing occurs as the result of a sale, partner-

ship transfer, or recapitalization, it is necessary in order to deal with capital needs which were not, and cannot be,
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anticipated that far in advance. For properties which are over 50 years old, as many in NYC are, especially those
which only went through a moderate rehabilitation at their last financing, capital needs will involve the overhaul
of major systems such as electric and plumbing.

Furthermore, it is difficult to anticipate what market features will be desirable in the distant future. Thirty years
from now, unit sizes, features and amenities are likely to be outmoded and will either need a complete overhaul
or not be preservation-worthy at all, just as we are finding today in buildings that were originally built 30 to 40
years ago. And, as demonstrated in our models, the cost of providing up front funding through reserves for long
term capital needs is large.

Il. Reactions of Stakeholders

The easiest way to permanent affordability would be for the City to simply mandate that all units receiving public
subsidy continue to serve targeted households in perpetuity, as it does for Inclusionary Housing. ANHD has
sought to engage the broader affordable housing community to identify issues, develop solutions, and achieve
consensus that it is possible to develop and implement a more appropriate model for the New York City market.
What follows below are a number of obstacles and ideas raised by for-profit and nonprofit stakeholders in the
course of research for this assignment.

A. For-Profit Reactions

For-profit developers articulated three primary concerns to the concept of permanent affordability: how to value
the property, how to come to agreement on a sale price, and how to find the right mix of financial incentives so
that for-profit developers continue to participate.

Valuing the Property

Several for-profit developers interviewed feel that there is no realistic way to price the Right or the Option.
Assuming the purchase occurs at the end of the regulatory period, it is extremely difficult to project what a prop-
erty in any given neighborhood will be worth. Many for-profit developers suggested considering what property val-
ues are today compared to their value 30 years ago. While this is a valid concern if the strike price was determined
at Year o, neither Purchase Options nor ROFRs require setting a sales price upfront. Rather, both models stipu-
late that the sales price be determined in the future based on a triggering event and the project’s future cash flow,
location, physical condition, presence of rent subsidy, and many other factors.

Agreeing on a Price

A second objection raised to Options and Rights hinges on the difficulty of setting and agreeing upon a price.
Using an appraisal method to determine value at the end of the regulatory period can be very time consuming
and could lead to very prolonged and not always successful negotiations. San Francisco’s experience with the Fair
Return Model, however, shows that there is a precedent for reasonable pricing. As was discussed in Part |, the
City essentially guaranteed owners a minimum return of approximately 10% on their investment. Furthermore,
once the price was finalized, closings happen quickly due to not having to wait for appraisals and the availability
of financing. This quick time line helped ensure owners did not walk away. For the San Francisco model to work
in New York, significant dollars would need to be available to allow the City to exercise its Option or Right if other
incentives proved insufficient.

Residuals and Fees as Incentive to Participate

Another point raised by for-profit developers is that Purchase Options create a major disincentive for the devel-
oper who does these transactions for fees and residuals. One interviewee noted that there is an implied bar-
gain between the City and the developer who agrees to build affordable housing on the private land they bring



to the deal—the residual profit at the end of the compliance period. This bargain would be negated by the pro-
posal to attach Rights or Options to affordable projects which would remove the upside.

This could be overcome by giving developers a “guaranteed” residual, e.g., a per unit dollar amount of “profit” in
the total development cost in addition to the developer and other fees that are already built into a given program.
The guarantee would take the risk, as well as the potential reward, out of the equation since there is no way of
truly knowing up front what market and neighborhood values will be in any given location. For developers who
are more risk averse, this may be appealing.

There are for-profit developers who are not concerned with residuals: these are turnkey developers whose business
model is different from that of the developer who builds to keep control of the project. Indeed, some large for-prof-
it developers are already partnering with nonprofits on a turnkey basis and are satisfied with the construction and
partial developer fees. Additionally, at least one prominent nonprofit developer believes that for-profit developers
do not need an upside or residual to continue participating in the affordable housing arena; they will continue to
build for the fee potential. He also notes that investors are looking for fixed returns, not residuals.

Another developer noted that the fee incentives currently in the tax credit program, such as developer and man-
agement fees, are not sufficient by themselves to interest him in development. He noted that developer fees pay
for overhead; most of that fee is deferred and only payable if there is sufficient cash flow at the end of the day.
The same was stated for management fees — they cover costs and no more. In the NewHOP program, develop-
ers receive no fee to cover even overhead and put in hard equity; the residual upside is the only incentive to use
the program.” Moreover, additional affordability restrictions would reduce liquidity, thereby reducing the market
values of the properties. However, it may be possible to induce for-profit developers to participate without resid-
uals if the upfront and ongoing fees were increased.

A similar, but more nuanced opinion, holds that one could make a case that developers would give up residuals
for fees and management if they needed cash up front to make the development work. In other words, what the
developer is looking for — cash up front or long term residuals — would determine who would continue to “play”
in this market.

And a further concern: how to keep incentives in place to operate and maintain the properties without the long
term economic benefits? According to some, buildings that are under water are funded by developers because
they want to maintain their reputation and good name for future awards. If the upside is taken away, will devel-
opers be expected to continue losing money indefinitely as unforeseen costs overwhelm the building’s limited
income? Many developers pointed out that this would ultimately harm the tenants and physical condition of the
project. This is a valid concern and it is clear that the City would have to enter into an agreement to make recap-
italization available to all developers who continue to keep rents affordable.

Other Issues

Other for-profits suggested “compromise” positions which might or might not work. For example, one stated that
the buyout should occur well before the end of the mandatory compliance period, e.g., if the compliance period
is 40 years, then the buyout should occur at year 20 and the property remain affordable permanently thereafter.
If it is done at the end of the mandatory period, then we are back where we started from, i.e., at the point today
of trying to deal with continuity of affordability and not having the clout or the dollars.

Another felt that providing incentives to developers to keep properties affordable would work better than a forced
sale at the end of the regulatory period. Simply building up reserves would not, in his opinion, be sufficient. He




felt that there should be monitoring and enforcement mechanisms in place during the entire compliance period
to assure that owners were living up to their end of the deal and would continue to maintain the buildings as
affordable. Additionally, owners must be given incentives to maintain affordability after the regulatory period
expires. Those incentives need not be the same for every building in every neighborhood and should be flexible
enough to take into account changes in both neighborhood and building conditions to make sense.

Opinions within the for-profit development community on the practicality of permanence ranged from “mis-
guided” to “workable” with the right tools. The former argument is predicated on many of the points made above:
projecting or building in all of the changes, especially in costs, that will affect the running of a building over a pro-
longed period of time; having residuals available both for nonprofit and for-profit owners; inability to attract equi-
ty dollars up front (joint venture partners who put up equity capital expect some returns on their investment); an
opaque process for deciding valuation at some future time as a real deterrent to future development; and finally
a buyout option valuation process that creates great political/regulatory risk for developers, who may face
changes to the program akin to what is happening in the Mitchell Lama program.

It is clear that further analysis is required to determine how much upfront development and management fees
would need to be enhanced to support removing the upside. It must also be acknowledged that developers are
not universally driven by residuals and those that are may be willing to participate even if they were capped, which
has been the case in San Francisco where developers have continued to participate in City programs.

B. Nonprofit Reactions

Over the past 30 years, community-based, not-for-profit housing developers have labored to meet the housing
needs of low, moderate and middle income families across New York City. In partnership with the City, communi-
ty development lenders and intermediaries, ANHD members have been responsible for building, renovating, own-
ing, and managing over 35,000 units of affordable housing. Community-based developers are driven by their mis-
sion to maximize public subsidy both to achieve the deepest level of affordability and guarantee that affordability
will be maintained over the very long-term. Many nonprofits have an established track record of building stronger
and more stable communities, providing social services to support tenants and local residents, and bringing a
community voice to development projects so they respond to the real needs of the particular neighborhood.

Despite these efforts, New Yorkers—now more than ever—are struggling to find and retain affordable housing.
Many factors have contributed to this: diminishing real incomes and shrinking federal investment in housing pro-
grams, the expiration of use restrictions for subsidized projects, weakened laws governing rent regulated hous-
ing, sub-prime lending, the rise of predatory equity investors, skyrocketing construction costs, and the lack of
affordable, buildable land have all made affordable housing development more difficult. Unfortunately, the situa-
tion may get worse before it gets better as the New York City economy is facing shaky times. Indeed, Mayor
Bloomberg has already reduced the City’s capital budget by 20 percent and ordered City agencies to cut expens-
es by 2.5 percent this year and 5 percent in FY 2010. Thus, it becomes increasingly important that public resources
are used in the most efficient way to maximize public benefit.

Given these realities, nonprofit housing organizations believe that it is imperative to re-think how the public sec-
tor subsidizes the creation and preservation of affordable housing. The City needs to transition from the current
thinking that time limits affordability restrictions to a different policy that incentivizes developers to keep rents
affordable in exchange for fees and/or a fair return, but not unlimited profits on the back end. ANHD believes it
is essential to cultivate a market driven strategy that takes advantage of the City’s strong affordable housing devel-
opment community while recognizing that we can no longer afford to continually build units only to see them lost
15, 20 or 30 years down the road.



Moreover, ANHD believes:

The City must re-evaluate its practice of turning over public land to developers who only pledge short-term

affordability. Defensible when the City was burdened by the large “in rem” stock, the fee simple sale of public

land to private interests no longer makes sense when there is so little developable land remaining under pub-

lic control. Many jurisdictions ground lease publicly-owned land to developers in exchange for requiring that

the project be rented only to low- and moderate-income persons over the very long term.

« More rigorous compliance is part of the solution and HPD needs to expand its mon-
itoring staff considerably. The one-time robust Division of Housing Supervision—
created to monitor Mitchell Lama projects—can serve as a model for how the City
should approach enforcement in a more centralized way. Although increased moni-
toring will require resources, ANHD is prepared to see fewer units built if the ones
that are built remain affordable permanently.

« Achieving permanence is necessary and feasible. To be sure, this report presents a
detailed examination of just one approach to achieving permanent affordability:
Purchase Options and Rights of First Refusals. Purchase Options are cost effective
and provide one final assurance that affordability will not be lost if other efforts to
induce stewardship are ineffective. We also acknowledge that any roadmap to long-
term affordability could include mechanisms such as deed restrictions, community
land trusts, and shared equity homeownership, among others.

Thus, ANHD believes that requiring anything short of permanent affordability when

The most

effective way to
achieve permanent
affordability is for “low-
income housing to be
owned by strong, well
run nonprofit organiza-
tions whose mission is
to provide quality,
affordable housing.”
Abby Jo Sigal

Executive Director, Enterprise

public land, subsidy or other incentives are used is an inefficient, illogical use of tax-
payer dollars and works to erode the economic diversity of the City. While the imple-
mentation of the legislative, regulatory, and administrative changes to achieve per-
manent affordability lies ahead, it is committed to working with the affordable hous-
ing community to explore all alternatives and achieve these changes for the benefit of the City, its neighbor-
hoods, and low and moderate income New Yorkers.

C. Syndicator Reactions

One nonprofit syndicator felt that there were several different ways to move toward permanent affordability. The
first is permanence through government mandate, such as NYC’s Inclusionary program discussed in Part Il of
this report. Another way to achieve permanent affordability—and the most effective—according to the same syn-
dicator, is for “low-income housing to be owned by strong, well run nonprofit organizations whose mission is to
provide quality, affordable housing. | believe that such organizations will do what they can, even in tough times,
to keep the properties affordable. The challenge for them is to make the tough decision of raising rents and/or
finding additional resources to insure that building are maintained.”*

Homeownership with resale restrictions is another way. With resale restrictions, one of the benefits of homeown-
ership—the build up of equity—is limited; on the other hand, without resale restrictions an owner can flip the prop-
erty which results in the loss of affordability. It is also important to make sure that the owners, whether of a single
family home, a 1-4 family, or a co-op building, have the resources and the capacity to maintain the home and build-
ing for the long-term. At a public forum this past spring, Emily Youssouf, former President of the NYC Housing
Development Corporation, noted that homeownership is one of the key ways to achieve permanent affordability.
HDC'’s co-op program put a cap on profits, scaled prices to the income of existing tenants who pay 35% of income,
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While a weakening
economy and budget
cuts may limit the
amount of capital
resources available for
affordable housing, it
should make participa-
tion in development
programs even more
attractive... thus,
extended affordability
and resale restrictions
may be a lot more
attractive if these

conditions persist.

and capped resales at 175% of AMI. This allows for profit and build-up of equity at the
same time as it creates housing which is permanently affordable. However, HDC is no
longer offering its co-op program due to a lack of demand from developers.

A for-profit syndicator presented an argument against long term extended use or per-
manence, at least based on today’s tax credit environment, which holds that without
extended use agreements, there is more leverage to get new credits when the original
restricted period ends. He points out that states generally want to spread scarce tax
credits around — if a project is already permanently low income, why should the state
give it more credits? It should be acknowledged, however, that if the state or locality
valued permanent affordability, it could easily change its QAP to prioritize permanence
of existing buildings needing capital improvements.

Syndicators agree that residuals do not really impact investors; they are attracted to
partnerships because of the tax advantages and depreciation benefits; in other words,
removing residuals would not dis-incentivize those investors who are still actively buy-
ing tax credits.

V. New York City’s Economic and Regulatory Environment
While it is crucial to get the mechanisms right, it is equally important to be aware of the
economic conditions facing the City and State, and whether or not a regulatory structure

is in place that is willing to enforce affordability restrictions. The section below provides
an analysis of both.

A. Mid 2008 Economic Outlook

Having looked at diverse experience around the country on a federal, state and local level, we are left with sever-
al intriguing questions as to the applicability of these concepts and mechanisms to New York City. As we all are
aware, the economic environment, especially as it relates to affordable housing, has shown signs of dramatic
change in recent months. With the subprime mortgage and credit crises rippling through both the mortgage and
financial markets, it is difficult to predict just how profoundly affected the affordable market will be. The good
news is that the astronomical sums offered by large private real estate firms to purchase affordable housing port-
folios seems to have dissipated somewhat as a result of both economic changes and public outcry over the poten-
tially devastating impact on low and middle income housing. The tide seems to be turning in favor of preserva-
tion, especially given the recent developments at Starrett City. However, market conditions can change fairly
quickly and we need to be cognizant of these trends as they develop and evolve.

In addition, we have recently shifted from a period of economic prosperity to one in which budget cutbacks and
general fiscal tightening have become the norm. While we are fortunate that the recently passed New York State
budget contains a major increase in dollars available for affordable housing, there can be no assurance that this
level of funding will be repeated in future years. And while New York City is fortunate in that much of its housing
stock has been recycled, in some cases several times, it also must be acknowledged that much of the stock is
quite old, in many cases obsolete, and that previous rehabilitation programs may not have provided sufficient
incentives or dollars to do the amount of renovations needed to prolong the useful life of a building by more than
a few years.

While a weakening economy and budget cuts may limit the amount of capital resources available for affordable
housing, it should make participation in development programs even more attractive. Not only are these projects



less risky for developers, private capital and credit will become increasingly harder to
come by thereby making subsidized housing the only game in town. Thus, extended
affordability and resale restrictions may be a lot more attractive if these conditions per-
sist.

Any recommendations and plans put forward in this environment must take these fac-

The time is right for
better coordination
around compliance as
there is a confluence of
strong leadership at

every level of govern-

tors into account. Questions asked with increasing frequency by public, not-for-profit
and private practitioners focus on the need for more public capital — something that
does not appear to be available in the foreseeable future. On the other hand, the mort-
gage crisis has produced an unforeseen benefit for affordable housing with the passage
of the 2008 Housing and Economic Recovery Act signed into law on July 30, 2008: the
bill contains increased volume cap for tax exempt bonds, beneficial changes to the tax
credit program, and other important modifications to recycling revenue bonds.
However, the lack of dollars for new rental subsidy and public housing programs con- . o
tinues to be a major issue for affordable housing going forward. Environmental con- in our municipal
cerns, especially green building, have become major issues which impact the afford-
ability as well as the preservation of housing. As costs continue to increase, both in
construction and in operations, affordability issues become ever more pressing. We are
seeing a rise in homelessness once again — the result of foreclosures and increasing
rents. And, as is always the case in New York, the never-ending pressure on the overall housing market with its
consistently low vacancy rates, keeps forcing rents to rise, even without the pressures caused by spikes in ener-
gy and insurance coverage.

B. A Unique Moment in New York’s Regulatory Environment

In contrast to the somewhat gloomy economic environment, New York City’s regulatory environment is more
robust today than it has been in several decades. We have a confluence of strong leadership at every level of gov-
ernment — in our federally elected representatives, in our state housing agencies, and in our municipal housing
agencies. All pressed hard to get legislative relief for additional volume cap and to create more flexibility and con-
sistency in federal programs. The State and City have both created preservation initiatives and are committed to
working together to achieve similar goals. An interagency working group, chaired by the Commissioner of the
New York State Division of Housing and Community Renewal and staffed by the New York City Department of
Housing Preservation and Development, held its first meeting in September to discuss both its goals and its work
plan for the coming year. This committee, which includes HUD as well as representatives from DHCR, HFA, HPD
and HDC, promises to create an impetus to attaining real progress in preserving affordable housing and keeping
it available for those in need. It would appear that the will is there; however many of the tools to implement these
goals still need to be developed.

Both the City and the State recognize that their access to project and program information is seriously deficient.
Both are working to update their data bases and to modernize their computer capabilities. Both have engaged
outside consultants to assist in this effort and most important, they are sharing the information and ideas with
each other. In addition to data needs, there is also a pressing need to eliminate, to the extent possible, duplica-
tion of efforts, both in monitoring and in data collection from owners and tenants. Almost everyone interviewed
for the Compliance part of this study noted the confusion, duplication, and waste of time, effort, and money in
meeting the myriad requirements of overlapping programs. Further, compliance manuals, to the extent they even
exist, are outdated, and data request forms are generally still in paper format and require huge amounts of staff
time for computer entry and processing. Finally, the lack of consistency in regulatory agreements and loan docu-
ments, even within a given program, make both monitoring and enforcement very difficult.

ment — in our federally
elected representa-
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housing agencies, and
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Conclusion

In sum, the key to any successful affordable housing preservation program is finding a combination of mecha-
nisms and policies for keeping properties affordable as long as possible. It is clear that achieving permanent
affordability — whether through Options and/or Rights, preservation set-asides, changes in regulatory require-
ments, more thorough monitoring with consequences for non compliance — is theoretically possible. The chal-
lenge comes with convincing policy makers that, while the needs of all stakeholders should be taken into account,
creating and keeping a viable, cost effective and vibrant affordable housing portfolio must be a continuing goal.



Appendix A

Overview of State and Local Initiatives to Establish
Purchase Options and Rights of First Refusal

When national housing policy shifted in the late 1960’s from public to private financing of affordable housing,
emphasis shifted from keeping housing affordable for long periods of time to building housing in a more eco-
nomic way. The resulting programs — Section 8 and Low Income Housing Tax Credits — have regulatory agree-
ments for specified periods of time at the end of which the private entities involved are free to exercise various
options, including taking the projects to market. Not until the first Section 8 contracts were about to expire did
various stakeholders become concerned about the prospect of losing this extensive inventory of affordable hous-
ing. Similarly, as early LIHTC projects, with no extended use periods, got to the end of the 15 year compliance
period, parallel concerns arose. Several state and local entities have focused on these issues and have come up
with various ways of trying to preserve this valuable housing®

Right of First Refusal

llinois

lllinois has at least three different statutes which address the concern of losing affordable housing units. For
mortgages financed directly by the lllinois Housing Development Authority*® (IDHA), owners can only prepay
their mortgages if they agree to extend to the full term of the mortgage loan the existing affordability restrictions
or to create a comparable number of new units of housing affordable for low income persons and families. If the
owner doesn’t agree, it must provide notice to the tenants of the intent to prepay the mortgage loan and of the
tenants’ first right to purchase the development. Tenants have 60 days to form a tenant association. After receiv-
ing notice of interest from the tenants, the owners must provide a bona fide offer for sale of the development to
the tenant association which contains the essential terms of the sale, including, at a minimum: the price; seller
financing, if any, and terms; assumable financing, if any, and terms; and any proposed improvements to the prop-
erty to be made by the owner in connection with the sale. Tenants have 30 days to notify the owner, in writing, of
their intent to purchase the development; there is no legal obligation to purchase, however. The tenant associa-
tion may also designate a not-for-profit corporation to act on its behalf to purchase the development.

If the owner and the tenant association or its designee are unable to agree to a sale price within the first 60 days
of a 9o day negotiation period, the sale price is based upon its fair market value at its highest and best use minus
any necessary rehabilitation costs, as determined by two independent appraisers. The determination of the sale
price must be completed within the 9o day period specified above and closing must occur within 9o days there-
after. These provisions don’t apply to a government taking by eminent domain or negotiated purchase, a forced
sale pursuant to a foreclosure, or a transfer by gift, devise or operation of law. Failure to perform in the determi-
nation of the Authority gives the owner the right to prepay the mortgage loan and the Authority may accept the
prepayment of the mortgage loan.

A second statute® is designed to protect tenants and preserve housing assisted by various governmental entities,
such as Section 8 and Farmer’s Home, including FHA mortgage insurance. An owner may not sell or otherwise
dispose of subsidized housing without giving all tenants and IHDA a six-month notice of intent to sell or other-
wise dispose of the property. Tenants then have 60 days to form a tenant association. The owner must provide
the association a bona fide offer for sale of the property with the same requirements as noted above with the same
time constraints. The remaining provisions of this statute parallel those discussed above, except that the tenant




association, or one or more tenants in the subsidized housing, may bring a civil action against an owner who has
violated this Act. An owner found to be in violation of any provision of the Act will, in addition to any other dam-
ages, pay a civil penalty to each tenant in the subsidized housing in the amount of $500 per tenant, and will also
pay the attorney’s fees and costs incurred in bringing the suit.

Finally, lllinois passed the Federally Assisted Housing Preservation Act of 2004 which increases the situations in
which owners of assisted housing must give tenants notice and extends the notice period to 12 months. No fur-
ther research has been undertaken to determine how widespread the use of these statutes are or how much
affordable housing has been preserved.

Maine

In 1993, Maine revised previously adopted preservation legislation (1988) to provide that notice must be made to
“the tenants, the Maine State Housing Authority and the municipal housing authority, if any, at least 9o days prior
to an owner entering into a contract for the sale or transfer or taking other action in regard to the property that
will result in the termination of financial assistance designed to make the rental units affordable to low-income
or moderate-income people.””* The Maine State Housing Authority has the Right of First Refusal to purchase the
property at its current appraised value, as determined by appraisers for the owner and the Authority. The Authority
holds the Right of First Refusal throughout the go-day period. Failure to respond to the notice within 9o days con-
stitutes a waiver of that right by the Authority. By stating in writing its intention to pursue its Right of First Refusal
during the go-day period, the Authority has an additional 9o days, beginning on the date of the termination of the
first refusal period, to buy or to produce a buyer for the property. This additional go-day period may be extended
by mutual agreement between the Authority and the owner of the property. The Maine State Housing Authority
doesn’t have any Right of First Refusal when a bona fide buyer, by contract with the seller, agrees to maintain the
property as low-income housing.

Maryland

Maryland has a very comprehensive statute covering preservation of all forms of assisted housing—federal, state
and local—and amended that legislation several times during the early 1990s. Essentially, as in other Right of
First Refusal states, tenants must be given notice and the owner must offer the right of first purchase to: the local
housing authority, if any; the applicable local jurisdiction; and, if the following have registered with the State, to
a). any group representing any of the existing tenants at the assisted project; b). any low income nonprofit hous-
ing developer; and c). any other individual, partnership, or corporation with experience in the ownership or oper-
ation of low income housing projects and which is unrelated to the owner.

The owner’s offer should include, among other things, terms, e.g., the purchase price; a final date for settlement,
which may not be earlier than one year from the later of the date of the owner’s offer or the date of the notice of
intent; and a requirement that the first $10,000 of any deposit by the purchaser be nonrefundable. If the owner
received an offer to purchase the assisted project from an unrelated bona fide purchaser, the owner’s offer shall
be on substantially the same terms and conditions as offered in a binding purchase contract to the owner by the
bona fide purchaser including the purchase price, terms of payment, any financing contingencies, and any assum-
able or purchase money financing. If the owner has not received an offer, the purchase price of the owner’s offer
would essentially be the fair market value of the property. The owner’s offer shall be accompanied by a written
appraisal of the fair market value of the project.

Any of the parties qualified to purchase the property shall have the right to accept the owner’s offer within 120
days of the date of the offer. If more than one party submits an acceptance of the owner’s offer within the origi-
nal 120-day period, the Secretary of the Department of Housing and Community Development shall determine



which party shall have the right to accept the owner’s offer based upon which party’s acceptance, in the
Secretary’s sole discretion, will most benefit the assisted households. Any such acceptance must be followed by
settlement of the purchase of the assisted project by the owner’s stated closing date or any extension agreed to
by the owner. At the settlement of any purchase of the assisted project under a right of first purchase, the pur-
chaser shall execute and record a covenant running with the land in a form approved by the Secretary that shall
restrict the use of all assisted units at the property to residential rental property for assisted households or other
approved purposes for at least the greater of: a). the duration of the remaining term as of the date of prepayment
of the mortgage; b). the duration of the remaining term as of the date of termination, including all stated renew-
al terms, of any rental assistance agreement; or c). twenty years.

If there is no acceptance of the owner’s offer, the owner may proceed, upon expiration of the applicable accept-
ance period, with the proposed sale or conveyance of the assisted project to any person on terms and conditions
not more favorable to the purchaser than the terms of the owner’s offer. If the sale or conveyance is to be on
terms and conditions more favorable to the purchaser than the terms of the owner’s offer, the owner shall again
offer the right of first purchase as required under this section based upon the terms of the new offer.

Rhode Island

Prior to passage in 1988 of federal statutes requiring tenant notification prior to sale of subsidized housing,
Rhode Island passed a state law (3445-4) requiring that tenants be notified before any sale of subsidized hous-
ing. According to Ray Neirinckx®, there is some question as to whether this law is still valid or whether it has been
superseded by federal law. Rhode Island’s statute requires that tenants be provided with any offer received by the
owner and tenants have priority to purchase the property, presumably at the price being offered. If tenants don't
exercise their right, there is a progression by which the right passes first to nonprofits, then to the housing author-
ity and finally to the municipality in which the housing is situated. Per Neirinckx, the law has never been used
because most subsidized housing in the state is well maintained given the Rhode Island HFA's financial pro-
grams which make it attractive for developers to stay in the programs. Bonds/credits are used to preserve and/or
refinance Section 8 properties in exchange for 40 years’ affordability beyond current affordability restriction; pre-
1980 deals receive half of the accumulated residual receipts with the remainder paid into a state affordable hous-
ing trust fund.

Washington, DC

The Tenant Opportunity to Purchase Act (TOPA) was originally passed in the 1980s as part of the Rental Housing
and Conversion Sales Act. According to a FNMA Study*, TOPA has been critical to the preservation of affordable
housing and the expansion of homeownership among the District’s low-income residents and has been the cat-
alyst for preserving thousands of affordable homes in Washington, D.C., often in neighborhoods that have been
undergoing gentrification. It has enabled residents to remain in their homes and neighborhoods despite pres-
sures to relocate them to other neighborhoods or out of the District altogether and has also made it possible for
low-income residents to purchase homes: some have achieved wealth that was inconceivable to them before their
TOPA transaction. While the Study goes on to point out some remaining obstacles—financial, technical, orga-
nizational and educational—several of the persons interviewed during the course of this study do not consider
TOPA that successful, especially from the point of view of preserving affordable housing.

Essentially the Act requires that, before an owner of any housing unit may sell, the owner must give the tenant an
opportunity to purchase at a price and terms which represent a bona fide offer of sale. The Act sets forth differ-
ent rights and obligations of the parties and time periods to respond to an offer of sale and negotiate the pur-
chase of the housing accommodation based upon whether it is a single-family unit, two to four units or a build-
ing with five or more units. Tenant(s) may exercise, assign, or sell those rights for any consideration which the
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tenants, in their sole discretion, find acceptable. An owner can’t require the tenant to waive any right under the
Act, except in exchange for consideration which the tenant, in its sole discretion, finds acceptable. To make a con-
tract of sale with an owner, the tenants must (a) form a tenant organization; (b) file articles of incorporation; and
(c) deliver an application for registration to the Mayor and the owner within 45 days of receipt of a valid offer.
The Owner must deliver a copy of the offer of sale to each tenant and the Mayor and the asking price must be at
least as favorable as that given to the third party purchaser. It must also state the tenant rights and sources of
technical and loan assistance, including the First Right Purchase Assistance Program from Department of
Housing and Community Development, which provides direct short-term and permanent financing loans to low
and moderate-income individuals and tenant groups to exercise their rights under TOPA. At any time during the
sale process, a tenant may sell or assign its rights to any party. Tenants cannot waive their rights to receive an
offer of sale, so owners cannot make such a request.

Time lines are also a critical part of this legislation: from beginning to end the process can take well over one year.
If the transaction doesn’t go through with the tenants, the owner may then consummate a sale to a third party
owner; however if more than 360 days have elapsed since the original notice was sent to the tenants, the owner
must re-notice tenants and start the process again.

There is legislation pending—the Section 8 Preservation Act of 2007—with the DC Council® which would amend
DC’s existing right to purchase law by providing tenants an opportunity to purchase federally assisted housing
before an owner acts to terminate subsidies. The current law only requires tenants the opportunity to purchase
their building when the owner offers to sell the property. However, according to testimony before the Council
given by the National Housing Trust* the proposed statute has problems which could impede preservation, such
as requiring owners to stay with original subsidy programs and language requiring sale based on fair market value
as established by highest and best use.

The existing legislation is very pro-tenant which is itself controversial. Advocacy groups contend that it has done
little to preserve affordable housing. According to Rebecca Lindhurst?, TOPA is stopping displacement but is
depleting the housing stock. She believes that the program should be redirected to funnel housing to nonprofits
or for-profits who will commit to preserving it. Too often, TOPA is used as a negotiation tool to provide lifetime
tenancy for those who are there at the time of conversion. However, on the plus side, Bread and the City, a non-
profit group, has used TOPA to partner with nonprofit developers who have a commitment to long term afford-
ability and has assisted tenant groups in finding a nonprofit to create a limited equity cooperative. Blanket mort-
gages are available from the District which have interest rates starting at 1% for first 5 years.

Others active in housing in the District believe that TOPA is not reflective of either tenant or landlord needs today.
Rent control in DC is a driving force behind sales today, rather than condo conversions which triggered the orig-
inal legislation, according to Mark Griffin, an attorney in DC who serves as developer/lawyer/consultant in build-
ing conversions under TOPA. Owners want out because they are tired of rent control and can make money by
selling their properties. He believes that the biggest issue is the amount of time tenants have to make a decision;
it effectively takes properties off the market for well over a year and it becomes punitive to owners, especially since
the upside isn’t an affordability requirement. The law creates an incentive to convert buildings and get the finan-
cial benefit for the tenants; as a result, DC is eating through its housing stock.

Officials at the DC Dept. of Housing and Community Development feel that TOPA promotes home ownership
and “sometimes” also affordability; essentially it gives economic parity to tenants. However, takeout financing
often has difficult terms for tenant groups to meet which subverts the purpose of the legislation. Roughly seven
to eight buildings a year go through this process of which four are financed through the Department with low



interest loans; the rest are done privately. Most owners are willing to endure the long waiting period, knowing that
“they are getting top dollar for their buildings"*.

One loophole for owners was recently closed in that the right to purchase is triggered by the sale of any percent-
age ownership interest, not just a 100% transfer of ownership. When the law only addressed a 100% transfer,
sellers bypassed the law by selling 95% of the ownership today and then conveying the other 5% a year and a day
later. That loophole no longer exists.

Purchase Options

Other jurisdictions have given various Purchase Options to tenant and nonprofits to step in when owners want
to prepay mortgages and/or terminate assistance contracts.

California

California has passed legislation, which remains in effect until January 1, 2011, prohibiting owners of assisted
housing developments® from terminating a subsidy contract or prepaying the mortgage unless the owner gives
12 months’ notice of its intent and has provided qualified entities* an opportunity to submit an offer to purchase
the development. Interested buyers must agree to maintain the property as affordable for 30 years or the remain-
ing term of the existing federal government assistance, whichever is greater. During the first 180 days from the
date of an owner’s notice, an owner may accept a bona fide offer to purchase only from a qualified entity. Either
the owner or the qualified entity may request that the fair market value of the property as an affordable housing
development be determined by an independent appraiser, which is nonbinding on either party. During the next
180-day period, an owner may accept an offer from a person or an entity that is not “qualified”, subject to the
owner providing each qualified entity that made a bona fide offer during the initial 180 day period the first oppor-
tunity to purchase the development at the same terms and conditions as the pending offer to purchase. The qual-
ified entity then has 30 days to submit a bona fide offer to purchase and that offer must be accepted by the owner,
unless the nonqualified offerer agrees to maintain the development for persons and families of very low, low, and
moderate income in accordance with this statute.

Vermont

Under Vermont law, the Housing Finance Agency secures an Option to Purchase and a commitment to extend
the affordability of apartments should any rental assistance be available at the expiration of the Section 8 Housing
Assistance Payment contract, in exchange for allowing an increased return on equity and access to cash, includ-
ing additional loans. Vermont’s preservation decisions are guided by a commitment to secure the longest term
of affordability in exchange for gaining access to public funds and below market financing.

Massachusetts

Massachusetts Statute* defines the term “preserve affordability” as maintaining assisted housing on terms at
least as advantageous to current and future tenants as required by existing restrictions with same number of proj-
ect based subsidy units as required by contract. Where there is no contract and units are occupied by persons at
60% of median, the rents cannot exceed tax credit or voucher rents for at least 30 years. The required notice peri-
od is at least two years prior to expiration or termination; a second notice is required not less than one year before
the completion of termination. A sale cannot be consummated before offering the Massachusetts Department of
Housing and Community Development the opportunity to purchase the property; however the owner is under no
obligation to actually sell to the Department. The Department may designate its right to a municipality or anoth-
er entity which must agree to maintain the property as affordable. The offer must be made within 9o days from
receipt of notice; failure to make an offer constitutes a waiver and if no agreement is made within the go days,
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the owner may sell to a private third party without conditions. However, the Department or its designee has an
additional 9o days to match the price and an additional 30 days to enter into a contract. If there is a failure to exe-
cute, then the owner has 2 years in which to complete the sale to a third party or the notice periods begin again.

Portland, OR

The intent of Portland’s Affordable Housing Preservation Ordinance passed in 1998 is to “protect the availability
of publicly assisted affordable housing for low and moderate income households by: providing for notice to the
City and tenants when transitions from current assistance programs and/or affordable housing uses are planned;
providing purchase opportunities for the City to attempt to preserve the affordable housing while respecting own-
ership interests of building owners; providing tenant relocation assistance when the affordable housing is con-
verted; and, ensuring long term affordability in future projects that the City assists with public financing designed
to create or preserve affordable housing.”#

For federally funded projects, the Ordinance requires owners to provide 210 days notice of their intentions to opt
out of Section 8 (150 days if the owner is opting out of a one-year extension to a long-term contract) and the notice
must mention that the City may institute condemnation proceedings to pay the owner fair market value if the City
chooses to do so. During the notice periods, the City may pursue preservation of the project through negotiation
for purchase or through condemnation; owners may not take action to preclude the City from succeeding in its
taking rights. If owners fail to comply with these procedures, a fine may be levied which is calculated in relation
to the costs and damages caused by the owner’s failure to comply, up to full replacement costs of each project-
based Section 8 housing unit lost. Such civil fines are payable into a housing replacement fund established and
managed by the City. If the civil fine is not received within the timeframes specified, the City may commence
enforcement proceedings. Any civil fines received shall be used only for creating replacement housing serving
households at or below 50% MFI.

For projects assisted with local funding, the Ordinance requires the owner to provide a go-day notice to the City
of its intent to sell. During the go-day notification period, the owner may not sell or contract to sell the property,
but may engage in discussions with other interested parties. Within this period, the City or its designee may make
an offer to purchase or attempt to coordinate a purchase by an owner committed to maintaining affordability.
According to Beth Kaye®, the Ordinance gives the City an opportunity, not an obligation, to exercise its rights:
whether the City does or doesn’t is based on economics, replacement costs, project location, etc. To effectuate
the ordinance, the City has established a Preservation Line of Credit (agreement with a local lender) that provides
short term resources to complete the transaction in 120 days. Normally the City and/or the owner have procured
appraisals and frequently the properties are flipped to nonprofit ownership. In Portland, said Kaye, many private
for-profit owners are willing to sell at less than fair market value to preserve affordable housing; one example
mentioned is Clay Towers apartments, purchased by Cedar Sinai Partnership, presumably for less than its fair
market value.

Denver, CO

Denver has a preservation ordinance* which parallels that of Portland. Adopted in 2000, the ordinance provides
that when the owner of a local preservation project takes action which will make the affordable housing no longer
affordable, whether the affordability requirements which were established under prior agreement with the City or
state have expired or are still in effect, the owner must provide a notice of ninety (90) days to the City. During the
go-day notification period, the owner may not sell or contract to sell the property, but may engage in discussions
with other interested parties. Within this period, the City or its designee may make an offer to purchase or attempt
to coordinate a purchase by an owner committed to maintaining affordability.



Appendix B

Historical Overview of Federal and State Housing
Programs

Over the past decades, there have been a number of programs funded at both the federal and state levels whose
objectives were to provide affordable housing for an extended period of time. While none of these programs were
officially designated as “permanent”, the intent was clearly to provide housing for low and moderate income per-
sons over the long term; this was the public mission under which both state and federal authorities operated.

Federal Programs

The experience of federal housing programs in providing Purchase Options or other permanent affordability
mechanisms is minimal. None of the federal housing programs provide for Purchase Options. A few of them do,
at least indirectly, provide for permanent affordability. The most obvious is the public housing program. Begun in
1937 as a vehicle for assisting families who could no longer pay rent because of the Depression, public housing
was originally designed for the “working poor”. It was envisioned to be “temporary” shelter for families during
difficult economic times and it was expected that as incomes rose, families would move into permanent housing
— either rental or owner — and make way for other families in need of temporary assistance. The housing, itself,
however, remained affordable in perpetuity, with the expectation that as public housing bonds matured, the
income from the tenants’ rents would be sufficient to pay operating costs and the housing would continue to be
available to needy working families. While this is not the place to lay out the history of the public housing pro-
gram and the changes which developed over the ensuing 8o years, there are several reasons why the program
failed to live up to its intended uses. A primary one, and the one which is most relevant to this exercise, is that
insufficient monies were set aside and/or made available to make necessary capital repairs and to cover operat-
ing costs which exceeded at an ever increasing rate the amount of income generated by the projects. While each
City's experience is quite different, the aging of the housing stock, coupled with changing requirements to tenant
properties with residents at the lowest AMI percentages of income, have caused what is rapidly becoming a cri-
sis in the public housing community. The primary source of operating dollars and capital available to public hous-
ing authorities comes from the federal government and that pot shrinks with every passing fiscal year. The needs
grow and the dollars decline so that even a housing authority such as NYCHA, once considered the model for
housing authorities in the country, is now forced to undertake measures, such as selling off “excess” land and
closing community centers, in order to survive. Without a committed and steady source of capital and operating
dollars, housing dedicated to persons who cannot afford to pay reasonable rents cannot survive in perpetuity.

Another attempt at permanent affordability within the public housing spectrum was the Turnkey Il program
under which tenants were encouraged to purchase their units with the dollars they would otherwise have used to
pay rent. The concept was that if the residents owned their own units, they would be motivated to care for them
more diligently and to generate income through employment, thereby encouraging self-sufficiency through home-
ownership. The housing units in this program were owned by the housing authority; during the period of tenan-
cy, the family made “mortgage” payments based on their income and maintained their own property. The hous-
ing authority compensated the family by crediting certain amounts budgeted for maintenance to family equity
accounts. A non-routine maintenance reserve was also established for each unit. When the family’s income and
equity accounts increased to the point where it could obtain permanent financing for the unit, or when the equi-
ty account equaled the unamortized debt and closing costs, ownership passed to the family. Turnkey homes were
amortized over a 30-year period. This program never really got off the ground, in part because the few properties
which converted to home ownership suffered from the same forms of neglect that properties owned by housing
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authorities did — the tenants were not prepared for home ownership and in most cases did not have the financial
means to maintain their own units and pay for capital repairs.

Other federal programs which came close to providing permanence have also not generally been able to achieve
that goal. Those programs can be broadly described as designed for and/or geared to nonprofit ownership. One
such program was Section 202 Housing for the Elderly, a direct loan program originally authorized in the Housing
Act of 1959 to provide funds to nonprofit organizations to construct, rehabilitate and own housing specifically for
the elderly and handicapped. From 1959 through the early 1990s, HUD lent monies directly to nonprofits at a 3%
interest rate; loans were repaid from rental revenues without subsidies. When revenues didn’t keep pace with
operating expenses, many units received rental assistance payments (RAP), flexible subsidies, or Loan
Management Set Aside (LMSA) Section 8. Since 1976, all Section 202 projects funded with direct loans had mar-
ket rate interest loans but received Section 8 rent subsidy contracts with sufficient funds to cover the loan and
operating expenses. Since the early 1990s, the government has made grants, rather than loans, to nonprofits and
has provided operating revenues through project rental assistance contracts (PRAC) which are similar to, but
funded differently from, the Section 8 HAP contracts. Over the past few years, with the aging of both the hous-
ing inventory and its population, Section 202 nonprofit owners with projects funded with direct HUD loans have
been faced with an increasing need for additional capital to modernize or upgrade buildings, systems and serv-
ices. While many have been refinanced successfully either with or without HUD concurrence, depending on their
regulatory agreements, they still face issues concerning ongoing operating support and capital dollars. The “day
of reckoning” has been moved back in those cases through the term of the new mortgage, which could be as
much as 35 years, but again, there is no way of assuring that these projects will remain viable. And as residents
age in place, there is a growing need for supportive services and programs which put a strain on most of the non-
profits committed to running these communities.

Federal programs designed for nonprofit or limited dividend ownership include the Section 236 interest subsidy
program and the Section 221(d) (3) Below Market Interest Rate (BMIR). Issues here mirror those encountered in
the Section 202 direct loan program; both programs subsidized the interest rate on the debt: Section 236 subsi-
dized the rate down to 1% while the BMIR program subsidized loans at 3%. In both programs, income was lim-
ited to 80% and 95% of median income respectively. Although rents were not restricted as they are under the
LIHTC program to a certain percentage of tenant income, rents were limited to what the “market” could pay.
There were no provisions in either program to raise rents as operating costs rose and capital needs arose. Many
of these properties fell into disrepair and were originally propped up with rent subsidies in the 1970s, such as
Rental Assistance Payments (RAP), LMSA and Section 8. As they have aged further, many have been refinanced
using programs available today such as tax exempt bonds and credits. Those that make it to loan maturity, which
is generally 40 years, have no further income restrictions and could theoretically go to market, notwithstanding
the nonprofit involvement.

In 1997, Congress created, and HUD implemented, a mark to market® program whose intent is to extend afford-
ability under the project based Section 8 program for additional periods beyond the initial contract term. Owners
have to voluntarily agree to have rents lowered in exchange for FHA mortgage modification and an extended use
agreement. Owners whose properties have Section 8 rents below market rates can request rent increases under
certain circumstances if they agree to extend the use agreement for a minimum of five years or longer.



New York State Programs

New York State funded housing programs were often based on federal programs and ran into similar issues as
discussed above. New York State financed 143 public housing projects with over 66,000 units; about half were
federalized and the remaining ones are either being privatized and/or are seeking major capital infusions to con-
tinue their operations. The State, under the Urban Development Corporation’s auspices, was also responsible for
the construction of low and moderate income properties, many using the Section 236 program to reduce the
interest rates on state issued debt. Under both programs, insufficient funds were reserved to cover outlying cap-
ital needs and public sources for these needed expenditures have dried up. Further, operating expenses far out-
paced rental income, compounding the problem of keeping the units in good, operating condition.

In 1985, New York State passed legislation creating the Housing Trust Fund Program to help meet the critical need
for decent, affordable housing opportunities for people of low income. HTF provides funding to eligible appli-
cants* to construct low-income housing, to rehabilitate vacant or under-utilized residential property (or portions
of a property), or to convert vacant non-residential property to residential use for occupancy by low-income per-
sons. The restriction on using funds only for vacant or partially vacant buildings was removed by the legislature
just this summer and should make these funds more user friendly for preservation purposes. DHCR issued a
Request for Proposals to use up to $25 million of recently allocated HTF dollars to fund projects, specifically
including a call for preservation worthy properties; proposals were due in early October and awards should be
announced before year end.

Projects must be located in an area which is blighted, deteriorated or deteriorating or an area in which the private
sector has demonstrated an inability or unwillingness to participate in the provision of affordable housing with-
out government assistance. Occupancy in HTF projects is limited to low-income persons and families whose
incomes do not exceed 8o percent of the median income for the metropolitan statistical area in which a project
is located. Funding under the Housing Trust Fund is limited to $125,000 per unit, a major increase which was part
of the statutory change last summer allowing for renovation of existing occupied buildings. Project sponsors
must ensure long-term (15-30 years) use by low and/or very low-income persons. Operating reserves cannot be
capitalized with HTF monies. No more than 50 percent of the annual HTF appropriation may be allocated to any
one municipality. Additionally, no more than one-third of the funds appropriated in any one year may be used by
private developers.

In 1990, a one time demonstration program was funded for the permanent financing of projects constructed by
private developers/contractors who partnered with nonprofits. Called the Turnkey program, $128 million was
made available and was used to purchase the properties once construction was complete, fund the reserves and
then “grant” the properties to the nonprofit partner for a 99 year period. The income range was from 30%-90%
of median and debt service of 1% was due only if there was excess cash flow. About 30 properties were done under
this program and often the funds were used to convert hotels and schools into residences. Many of the projects
have run into market as well as development problems; the new construction transactions faired better.

In sum, several programs initiated by the federal and state government had elements of permanency; however, for
a variety of reasons which have relevance for any future programs seeking to create permanent affordable housing,
none of these programs have proven to be totally successful. Lessons learned include the need for properly fund-
ed reserves, a tie-in between income and expenses, and an ability to be flexible when market conditions change.




Appendix C

Overview of State and Local Initiatives to Establish
Alternative Affordability Structures and Incentives

One of the key questions posed by ANHD in soliciting this study was whether there were alternative ways to struc-
ture Purchase Options to maximize their effectiveness and make it more likely that this policy would be accepted
in the New York City housing community. Further, ANHD wanted to explore what incentives might be offered to
private developers to continue building and maintaining affordable housing. The objective was not to create dis-
incentives to building and maintaining affordable housing but rather to uncover and develop specific concepts
which could be applied to make publicly assisted housing affordable for the long term. As the President of
ANHD’s Board of Directors pointed out at a spring Forum on permanent affordability: “We need a market driv-
en approach to create the end goal—that’s what the ANHD study is all about” Ms. Uz pointed out that the City
needs to be exploring new approaches and land use reforms, in addition to the 421a changes and the inclusion-
ary zoning program, and she noted that there needs to be a balance between “carrots and sticks”, something
which does not exist today. Among the various ideas to be considered, she listed:

- Extended regulatory agreements

« Enhanced reserves

« Nonprofits maintaining a vote on the boards of co-ops

- Management/asset management fees as a source of sponsor financing
« Condo-ing out properties

« Deed restrictions

« Land trusts

« Shared equity structures

« Reserve requirements

These concepts, many of which are operational today in New York City as well as various communities and states
around the country, should be further explored as part of the ongoing initiative begun by ANHD.

A. Ideas for Consideration

In the course of researching and interviewing for this assignment, a number of significant ideas were put forward
which deserve more in depth analysis than can be undertaken at this time. They are presented here in summary
form as a challenge to advocates in the field to develop and present to appropriate City officials for possible adop-
tion in future policy initiatives.

« Real estate tax abatements should be tied to affordability, not to the owner or mortgagee.
« Make the provision of real estate abatement the quid pro quo for the Right of First Refusal. Alternatively, pro-
vide real estate tax abatements to both for-profit and not-for-profit developers for as long as the property is

maintained as affordable housing.

« Currently, soft loans from HPD earn 1% interest on a cash flow basis. A separate fund could be established for
deposit of interest payments from these loans and monies in the fund could be dedicated solely for the revi-



talization of affordable housing. Any repayment of principal could also go into such a fund; current policy
requires that these moneys go back into the general coffers. All dollars collected would then become a pool
available for refinancing and/or capital improvements.

Add conditions or standards to the regulatory agreements that would allow the City to step in and take action
if owners start to “slip”. For example, if the building has significant violations, then a Purchase Option could
be immediately exercised. Other examples of misdeeds could also be spelled out in the agreement. In other
words, the recommendation is to not wait until the end of the regulatory period to exercise Options and/or
Rights but rather make it part of the ongoing enforcement procedures.

A similar recommendation would have the City carry out in depth inspections every 3-5 years to assure not only
compliance with the letter, but also the intent, of the regulatory agreement. Owners could be given a period of
time to resolve violations or else the Option to Purchase is exercised.

As restrictions expire, require that some percentage of the units, e.g., half, be maintained as affordable but
allow the balance to go to market. The increase in revenue would give owners some profit while also providing
an ongoing source for subsidizing the affordable units. Alternatively, one could let the market dictate what per-
centage should remain affordable.

Provide a mechanism within the financing structure for dealing with capital needs requirements that will sur-
face between year 10 and year 30. One way of accomplishing this is to front-end fund substantial reserves as is
now being done in the Inclusionary Zoning program. Another mechanism would allow debt to amortize rapid-
ly enough to permit refinancing of the property when needed to meet the property’s capital needs.

Require a debt service coverage ratio or an operating expense cushion® high enough to withstand
income/expense shocks, such as occur from rent losses due to supply/demand imbalance in the local market,
bad debt loss, concessions and in operating cost increases, e.g., insurance, utilities.

Provide more flexibility to the process for changing ownership and management. Ownership and management
capacity changes over time, and even the best of owners and managers may need or want to be replaced from
time to time. Properties need an efficient, low-cost way of allowing general partners and sponsors who want to
leave the program (or who must exit because of program violations or lack of attention) to do so and putting
in new providers, without requiring a real estate transfer or acceleration of financing (whether public or private).

Affordability restrictions should survive financial failure of the property; right now in some programs, default
and/or foreclosure trigger the end of the affordability requirements. The restrictions should be stipulated in a
covenant running with the land and separate from the property’s mortgage, which would make them foreclo-
sure-proof. Some jurisdictions have this structure in place already. However, for projects where private financ-
ing is in first position, this strategy may not be feasible.

Have dedicated staff which knows its portfolio—every single building — and can pick them off one by one as
they approach the end of their regulatory periods. Properties need to be prioritized and there has to be an
understanding of what resources are available and how much the City is willing to devote to the preservation
effort.




B. Some Initiatives From Around the Country

Vermont
Vermont’s Qualified Allocation Plan defines the extended use period as perpetual for all projects receiving 9%
credits; to the best of our knowledge, this is the only QAP which mandates perpetual affordability.

Portland, OR

Per ordinance, any properties that in the future request and receive a City subsidy from the Portland Development
Corporation or other City bureau or agency for the purpose of creating or preserving rental housing affordable to
households below 80% of median family income, will be subject to a minimum of 60 year affordability contract
requirement. Furthermore, all City bureaus and agencies administering affordable rental housing subsidy pro-
grams are responsible for implementing this section. Penalties for noncompliance include record notice of the
applicability of the code to affected properties, filing a lien to enforce the provisions of the code, and developing
civil penalties or other enforcement provisions necessary or appropriate to enforce the code. The City Attorney’s
Office may enforce the provisions in any court of competent jurisdiction or City administrative body.

Denver, CO

Properties that in the future request and receive a City subsidy for the purpose of creating or preserving rental
housing affordable to households below 80% of median family income, will be subject to a minimum 20-year
affordability contract requirement. Again this parallels the Portland Ordinance but provides for a much shorter
affordability requirement. It also obligates all City agencies to implement and compliance procedures are identi-
cal to those described above.

Texas

Texas State Statute* requires an owner of any housing development who intends to prepay an FHA insured loan,
opt out of a housing assistance payments contract under Section &, sell or lease public housing built under the
1937 Housing Act, or otherwise dispose of a federally assisted development, to provide notice to the Department
at least 12 months before the proposed action to enable the Department to attempt to locate a buyer who will
conform to the development restrictions provided by the statute, which include: maintenance of affordability for
the greater of a 30-year period from the date the recipient takes legal possession of the housing; or the remain-
ing term of the existing federal government assistance. In addition, the agreement between the Department and
the recipient shall require the renewal of rental subsidies, if available, and sufficient to maintain the economic via-
bility of the multifamily development.

Massachusetts
For 9% tax credit projects, applicants who commit to affordability in perpetuity receive 6 points in the competi-
tive process; projects which commit to 50 years of affordable rents get 3 points.

Communities can adopt a Community Preservation Act which allows them to increase local property taxes to help
support and create affordable housing. An incentive for passing a CPA is the availability of matching state funds
collected from document recording fees.

Maine
Maine’s QAP includes a 9o year affordability period as a threshold requirement.



Oregon
The State has pending legislation to spur preservation of assisted affordable homes by relieving owners of exit tax
burdens if they sell to nonprofits committed to keeping the units affordable.

Minnesota

The Minnesota Housing Finance Agency has a program designed to save projects with federal subsidies in jeop-
ardy of being lost. Called the Preservation Affordable Rental Investment Fund Program (PARIF), it is a $9 million
program subject to biennial appropriations which provides low interest-deferred loans to cover costs of preserving
permanent affordable rental housing. Funds can be used for acquisition, rehabilitation, debt restructuring, as well
as for equity take-out of deferred loans. Eligible projects are those with project based federal subsidies which are
at risk of loss within two years due to owner cancellation, a failing REAC and/or diminishing ownership capacity.

Washington, DC

The Affordable Housing Clearinghouse Act of 2007, if enacted,” would be one of the nation’s first comprehen-
sive and legislatively mandated preservation data systems. The system would contain three elements that the
National Low Income Housing Coalition has identified as integral to a comprehensive local affordable housing
preservation data system:

« An affordable housing locator to match clients with available or soon-to-be available affordable housing.

« An affordable housing pipeline to identify units proposed, planned, under construction or vacant and ready for
occupancy by location, price, and program eligibility requirements.

« A preservation catalog, similar to a pipeline that identifies and tracks all existing affordable housing units,
vacant and occupied, for policy and preservation purposes.
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Appendix D

Financial Projections and Assumptions

After a review of the applicable affordable housing programs administered by the New York City Housing
Development Corporation (“HDC”) and the New York City Department of Housing Preservation and Development
(“HPD”) and discussion with ANHD, it was determined that strike price projections would be prepared for a “typ-
ical” project using three of the most commonly used affordable housing project financing structures:

« A. HDC “LAMP?” project — HDC-issued tax-exempt housing revenue bonds, 4% “as-of-right” LIHTC, HDC sub-
ordinate financing, and HPD Housing Trust Fund (“HTF”) and Participation Loan Program (“PLP”) subordi-
nate financing. We have assumed that 80% of the units would be affordable to households earning 60% AMI
and 20% for households earning 30% AMI.

« B. HPD 9% LIHTC project — 9% tax credits allocated by HPD, private bank first mortgage, HPD PLP subordi-
nate financing. 50% of the units would be affordable to households at 50% AMI, 20% of the units would be for
households earning 60% AMI, and 30% at 80% AMI.

- C. HDC “NewHOP” project — HDC-issued taxable bonds, HDC subordinate financing, and HPD PLP and HTF
subordinate financing. 80% of the units would be at 100% AMI and 20% at 80% AMI.

Detailed financial projections for each of the three financing structures are in Appendix E. Each set of projections
includes an assumptions page that shows cost and financing assumptions and a page summarizing the project-
ed purchase option prices assuming various valuation methodologies. The primary cost and financing assump-
tions are summarized below.

Development Costs

Acquisition Costs

Given the financing, development and operating cost assumptions discussed below, the LAMP and LIHTC proj-
ects are projected to not be financially feasible if acquisition costs are included. The sites for these projects are
assumed to have been under prior ownership of the developer or to be City-owned property.

Based on input from interviews, for the NewHOP project acquisition costs of $3 million, approximately $41.00
per buildable square foot, are included in the development budget.

Construction Costs
Based on input from interviews, construction costs are projected to be $230 per square foot (including owner’s
contingency, $219 per SF without).

Soft Costs

Soft costs are based on comparable projects, industry standards and program requirements. For the LAMP and
NewHOP projects, estimated interest costs for the first priority loans are based on the current rates assumed by
HDC for underwriting purposes: for the tax-exempt bond LAMP project, 4.5% and 5.5% for short and long-term
construction loan rates, respectively (a portion of the bonds are short-term bonds retired after construction com-
pletion); and a 6.2% all-in permanent loan rate, including 0.20% annually for HDC servicing and 0.50% annual-
ly for REMIC mortgage insurance. For the taxable bond NewHOP project, a construction rate of 6.25% and a per-



manent rate of 6.95%, including the same annual servicing and mortgage insurance costs. Interest costs in the
LAMP and NewHOP budgets are shown net of interest earnings on bond proceeds at a projected 2.25% rate. The
first priority loan for the 9% LIHTC project, which would come from a conventional bank, is also assumed to be
a 6.25% construction loan and a 6.95% permanent loan (the permanent loan is assumed to have SONYMA insur-
ance at the rate includes 0.20% for servicing and 0.50% for SONYMA mortgage insurance). All HDC and HPD
subordinate loan interest costs assume a 1.25% interest rate, including servicing costs.

Developer fees are projected to be the maximum allowed under the assumed HDC and HPD financing programs —
15% of tax credit eligible costs (excluding the fee itself) for the LAMP project, 10% of development costs (excluding
developer fee and reserves) for the 9% LIHTC project, and 10% of non-subsidized costs for the NewHOP project.

For the LAMP project, operating reserves are projected to equal six months of operating expenses (exceeding
HDC requirements but based on typical LIHTC investor requirements); for the 9% LIHTC project, operating
reserves are projected to equal six months of operating expenses and debt service. Operating reserves for the
NewHOP project are projected to be the HDC minimum amount of $1,000 per unit.

Subsidies, Deferred Fee and Equity
In most cases, the maximum allowable amount of HDC or HPD subordinate loans for projects with these
assumed unit affordability mixes are projected assumed.

LAMP: HDC subsidy of $55,000 per unit; $50,000 per unit of HPD HTF funds; $70,000 per unit of HPD PLP funds.
9% LIHTC: $70,000 per unit of HPD PLP funds in addition to an award of $1.1 million of annual tax credits.

NewHOP: HDC subsidy of $65,000 per unit; HTF funds of $50,000 per unit for the units at 80% AMI, PLP funds
of $85,000 per unit.

The HDC subordinate loans are assumed to have a 1% interest-only rate, with unpaid interest accruing. For the
LAMP project, a 0% rate is assumed for the HPD subsidies (HPD will allow a 0% rate on a case-by-case basis if
insufficient cash flow for debt service is available). For the 9% LIHTC and NewHOP projects, a 1% interest-only
rate is assumed for the HPD subordinate loans.

Approximately 1/3 of the developer fee for the LAMP project and approximately 1/2 of the developer fee for the
9% LIHTC is projected to have to be deferred. For the NewHOP project, the entire developer fee is projected to
be deferred and additional developer equity equal to approximately 15% of TDC is required.

Rents and Income Projections

As all projects are assumed to be entirely rent restricted under the applicable HDC or HPD programs for 30-year
regulatory periods. Initial rents are the program 2008 maximum allowable rents for the assumed income levels,
and are trended at 2.5% annual inflation. Utility allowances are the HPD 2008 limits assuming tenants pay their
own electricity costs and all other utility costs are paid by the building owner.

For Year 30 “High” and “Low” valuations of unrestricted rents, 2038 market rents are projected based on the pro-
jected 2008 market rents shown below trended at a 4.1% inflation rate to Year 30.
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LAMP and 9% LIHTC High Market Rents

Year 30

Market Rents High Per Month Per SF
Studio $1,100 $26.40
1 BR $1,400 $28.00
2 BR $1,700 $25.50
3 BR $1,900 $22.80
Total $25.44

LAMP and 9% LIHTC Low Market Rents

Year 30

Market Rents Low Per Month Per SF
Studio $1,000 $24.00
1BR $1,200 $24.00
2 BR $1,400 $21.00
3BR $1,700 $20.40
Total $21.37

NewHOP High Market Rents

Year 30

Market Rents Per Month Per SF
Studio $1,400 $33.60
1 BR $1,800 $36.00
2 BR $2,200 $33.00
3 BR $2,500 $30.00
Total $32.95

NewHOP Low Market Rents

Year 30

Market Rents Per Month Per SF
Studio $1,100 $26.40
1 BR $1,400 $28.00
2 BR $1,700 $25.50
3 BR $1,900 $22.80
Total $25.44

A 4.1% inflation rate is used to trend market rents for these projects to Year 30 as this is the average annual
increase between 1990 and 2006 by the Rent Guidelines Board Rent Index.”” Given the NewHOP project’s high-
er initial rents, its potential market rents are projected to be higher than the 9% LIHTC and LAMP projects.

Operating Expense Projections
Based on data from ANHD, total operating expenses are projected to be $6,650 per unit annually in the initial
operating year (2008) for the NewHOP and LAMP projects, including $250 for required HDC replacement



reserves. The 9% LIHTC project’s total per unit annual operating expense amount is projected to be $6,700,
including $300 for the HPD required replacement reserve. Expenses are trended at a 3% inflation rate. It is
assumed all of the projects would qualify for 25-year 421-tax exemptions, which begin to expire in Year 21 and
expire entirely in Year 26.

Loan Underwriting Criteria
As required by HDC and HPD, loans are underwritten to a 1.15 debt coverage ratio on all debt in the first stabilized year.

Building Valuations/Purchase Option Strike Prices

Purchase Option strike prices are estimated for Year 15 and Year 30 for each project based on four different valua-
tion methodologies: High and Low Fair Market Valuations (“FMV”), a “Fair Return Valuation” formula, and a valu-
ation based on the minimum allowable Right of First Refusal amount in the federal tax code for LIHTC properties.

High Fair Market Valuations are projected based on the net operating income in Year 15 or Year 30 for each proj-
ect divided by capitalization rate of 6%. Two different Year 30 High FMV projections have been made: 1) assum-
ing affordability restrictions have expired at the end of the HDC and HPD regulatory periods, and 2) assuming
the continuation of affordability restrictions (which would require changes to current HDC and HPD policies). For
the valuations assuming affordability restrictions have ended, project income has been estimated based on the
High 2008 market rents trended to 4.1% inflation are used to calculate residential income.

Low Fair Market Valuations are projected based on the net operating income in Year 15 or Year 30 for each proj-
ect divided by capitalization rate of 7%. Two different Year 30 Low FMV projections have been made: 1) assum-
ing affordability restrictions have expired at the end of the HDC and HPD regulatory periods, and 2) assuming
the continuation of affordability restrictions (which would require changes to current HDC and HPD policies). For
the valuations assuming affordability restrictions have ended, project income has been estimated based on the
Low 2008 market rents trended to 4.1% inflation are used to calculate residential income.

Fair Return Valuations use a formula adapted from one of the “fair return” formulas in the City and County of San
Francisco’s Assisted Housing Preservation Ordinance: a 10% return on cash investment for each year the owner
has owned the development, reduced, as applicable, by any loan proceeds received subsequent to placing in serv-
ice or the owner’s purchase, plus the total amount of debt on the development, plus the federal and state capital
gains tax liability resulting from the sale. Outstanding HDC and HPD loans in Year 15 are projected to be assumed
by the purchaser and are excluded from the calculation.”

The IRC Minimum Valuations is calculated as the outstanding debt and all Federal, State and local taxes attrib-
utable to the sale.”» The HDC and HPD subordinate debt outstanding in Year 15 is projected to be assumed and
excluded from the IRC Minimum calculation. Outstanding HDC and HPD loans in Year 20 are projected to be
assumed by the purchaser and are excluded from the calculation.

The Summary pages for each set of projections include present valuations of the strike prices at 3% and 5% dis-
count rates.

Refinancing Proceeds

The projections of new first mortgages in Year 15 and Year 30 are based on the assumption that the projects would
continue as affordable housing, using the same interest rates and affordability limitations, as used in the original
projections. Debt coverage ratios of 1.25 for all debt have been used for the refinancing projections. Projections
of the future capital needs in those years have not been prepared.
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Appendix F

Interviews

Been, Vicki, Director
NYU Furman Center

Bouton, Paul, Esq.
Nixon Peabody (Boston)

Cohen, Alan, Esq., Partner
Paul, Hastings, Janofsky & Walker LLP

Deller, Lisa, Director of Asset Management
NEF

Chiaia, Joyce, Asset Management
The Richman Group

Diallobe, Jamilah, Managing Director, Asset
Management
Enterprise Community Partners

Esrapour, Robert, Developer
Artemis Construction

Garrido, Tonya, Asset Manager
Enterprise Asset Management

Greilsheimer, James, Esq., Partner
Kramer Leven

Griffin, Mark, Esq.
Griffin & Murphy

Hahn, Jonette, Principal
Reznick Group

Heiss, Korbin
Centerline Capital

Levy, Dina, Project Director
UHAB

Lindhurst, Rebecca, Associate
“Bread In Our City”, Washington, Dc

McCarthy, John, Executive Vice President
CPC

McDonough, Brian, Esq.
Stearns Weaver, Miami, Florida

Moelis, Ron, Developer
L&M Equity

Reiman, Garth, Director of Policy & Government Affairs

NCSHA

Restuccia, Joseph, Executive Director
Clinton HDC

Richardson, Karl, Accountant

Roger, Stephen
Centerline Capital

Ross, Jaimie, Affordable Housing Director
1000 Friends of Florida

Salama, Jerry, Developer
Janus Property Company

Schorr, Wendy, Asset Management
Settlement Housing Fund

Shkury, Shimon, Partner
Massey, Knakal Realty Services

Sigal, Abby Jo, Executive Director
Enterprise Community, New York

Suarez, Arturo, Housing Director
LISC NYC

Traylor, William, President
Richman Housing Resources

Veloza, Lauren, Compliance Monitoring
The Richman Group

Weinberg, Michael, Appraiser

Willis, Mark, Chairman
Housing First!




New York City Department of Housing
Preservation and Development
+ Becky Koepnick, Commissioner’s Office
« Christopher Allred, Director, Tax Credits and
Compliance Unit
- Nayana Saraiya, HOME Coordinator
- Robert King,
Tax Credit Compliance Monitoring Coordinator
« Gary Sloman, Asset Management
. Steve Selzer, Asset Management
« Arden Sokolow, Inclusionary Zoning
« Elaine Calos, PLP,
Article 8A and TPT loan programs
« Louis Johnson, PLP Loans
« Barbara Udell, PLP Loans

New York City Housing Development

Corporation

- Teresa Gigliello, Director of Asset Management

« Richard Froelich, Executive VP/General Counsel
(not full interview)

« Joan Tally, Senior Vice President

New York State Division of Housing and

Community Renewal

« David Cabrera, Deputy Commissioner for Office of
Housing Operations

« Rich McCurnin, Assistant Commissioner, Office of
Housing Operations

« Dominic Cardillo, Assistant Director, Asset
Management

New York State Housing Finance Agency

- Joy Willig, General Counsel

« Daniel Murphy, VP, Housing Portfolio Management
(not full interview)

« Roger Harry, Staff, formerly in
Housing Portfolio Management

Washington State HFA
« Tim Sovold, Compliance and
Preservation Division Director

Minnesota HFA
+ Megi Devoe, Compliance Division
« Susan Thompson, Housing Director

Colorado HFA
« Tasha Weaver, Compliance Division

Texas DHCA
« Wendy Quackenbush, Compliance Division

Rhode Island Housing Resources Commission
« Ray Neirinckx, Office of Policy And Planning

Portland, OR Bureau of Housing and Community

Development

« Beth Kaye, Program Manager, Policy Planning and
Communications

San Francisco Redevelopment Authority
« Olsen Lee, Deputy Executive Director of Housing

Washington D.C. Dept. of Housing and Community
Development

« Lauren Pair, Rental Conversion and Sale Administrator

« Robert Simon, Director,
First Right to Purchase Program
« Anita Visser, Housing Regulation Administrator



Appendix G

Bibliography

Part |

1. Legislative Provisions to Support the Preservation of Affordable Housing, April 2007; Compiled by the
National Preservation Working Group (Knowledgeplex)

2. Home Grown Local Housing Strategies in Action Best Practices from the Metropolitan Chicago Region
January 2007 (Knowledgeplex)

3. Policies For Affordable Housing In The District Of Columbia: Lessons From Other Cities G. Thomas Kingsley

And Barika X. Williams The Urban Institute January 2007 (Knowledgeplex)

Shared Equity Homeownership John Emmeus Davis, NHI, 2006

State Housing Trust Funds Support Preservation NHT website

State of the City Furman Center 2007

Effects of Inclusionary Zoning on Local Housing Markets — Furman Center March 2008

© N o s

Closing the Door 2007 — The Shape of Subsidized Housing Loss in NYC — Tom Waters and Victor Bach,
Community Service Society May 2007

9. Reducing the Cost of New Housing Construction in NYC — 2005 Update Furman Center

10. 2007 Policy Development Process — NHC June 2007
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Appendix H
Protocol for Compliance Interviews

Interview with:
Organization: Date:

1. How many properties do you supervise? How many units?

2. What programs do they fall under?

3. What is the staff to property ratio?

4. Do you use the same methods for all programs?

a. Frequency of inspections

b. Frequency of receipt and review of financial data

5. Do you use the same standards for all financing programs?

6. How do you identify properties which have potential problems?

7. How do you handle workouts?

8. What differences do you see between LIHTC and non LIHTC properties in terms of compliance?

9. Who does your compliance training? How often is it done?

10. Are your procedures in writing — how often are they updated?

11. What kinds of issues is your staff encountering?

12. How do you deal with non-compliance? Who are violations referred to? What is the average time
required to resolve non-compliance cases?

13. How do you handle monitoring of properties with multiple subsidy sources?

Other Comments:
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suant to Article 11 of the PHFL); municipalities; counties (counties with their own department of assessment may be direct recipients;
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calculated by dividing cash flow after debt service by total operating expenses. The resulting percentage is the increase in operating
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the operating expense cushion is a more direct way of measuring the ability of a property to withstand economic shocks and is particu-
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First vote passed the DC City Council on May 6, 2008; second vote was scheduled for June.
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The Association for Neighborhood and Housing Development

The Association for Neighborhood and Housing Development (ANHD) is a membership organization
of New York City not-for-profit neighborhood housing groups. Our mission is to ensure flourishing
neighborhoods and decent, affordable housing for all New Yorkers. We pursue this mission by sup-
porting the programs and advancing the priorities of our member organizations engaged in commu-
nity development and community organizing is low- and moderate-income neighborhoods throughout
the city.

We have 97 member organizations composed of CDCs, community organizing groups and supportive
housing providers. Our members have successfully rebuilt blighted neighborhoods and have preserved
poor and working class communities as safe and decent places to live. The New York City not-for-prof-
it housing sector has developed over 100,000 units of low- and moderate-income housing; the ANHD
membership directly operates over 35,000 units, providing housing for over 100,000 people. In addi-
tion to housing programs, our membership has also sponsored exciting and innovative commercial
revitalization projects, engaged in workforce development initiatives and obtained substantial improve-
ments in quality of life in the areas of public safety, education, child care, and open spaces for the neigh-
borhood people they serve.

Visit www.anhd.org for more information about ANHD and our Permanent Affordability campaign.




